
ENTITLEMENTS 
AND THE THEFT OF TAXATION 

A s nID TEE TELEVPSION ~ C N O P P ~ N  in the movie Nemork, 
Howard Jarvis, author of California's Proposition 13, came 

on to the national scene in the 1970s shouring, "I'm mad as hell, and 
I'm not going to take it any longer!" The "tax revolt9' that began in 
California has been called a "revolt against spiraling taxes and 
profligate government spending, the renunciation of big-government 
politicians, a reaf$imation sf  free-enterprise priorities"; ' but the 
campaign against taxes has been conducted much like a crusade by 
people who have felt that they have been "morally wronged9' by the 
government that was supposed to serve them. 

Proposition 13 effectively cut property taxes by two-thirds of their 
level in 1978 and placed stringent restrictions on the ability of the 
state and local governments to raise property taxes in the future and 
to substitute other taxes for the revenues that had been lost. In 
approving Proposition 13 by a more than two-to-one majority, the 
voters of California, like everyone else in other parts of the country, 
were concerned with their own welfares and their ability to spend 
their own incomes. Undergirding those concerns, however, was the 
more fundarnenla! question, How large should the government be? 
Where should we draw the line between public and private 
decisionmaking? How do we control the government that is 
supposed to provide for the general welfare? And is taxation not a 
form of theft? 

This paper is concerned with all of those questions indirectly, but 
it is directly concerned with the last question, the theft of taxation. 
The immediate interest of the taxpayers in California in 1978 was 
the rather large increase in their property taxes that resulted horn an 
increase in the tax rate and a dramatic increase in the assessed value 
of the taxable property, Property values, at the time, were rising in 
many areas of California by as much as 20 percent a year. Since 
property tax revenue is tied to the dollar value of property, the local 
governments in California experienced increases in their tax 
collections wlthout expl~cit action on the part of political 
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representatives. There was, in effect, a form of "taxation without 
representati~n."~ Some may regard such increases in tax col- 
lections as a form of "theft" by local government, as something 
that is morally wrong and should be changed; the issue of theft and 
taxation considered in this essay, however, is more fundamental: the 
issue is whether or not and under what conditions do taxes of  any 
form take on the characteristics of theft. 

Robert Nozick, a Marvard philosopher, has developed an 
"entitlements theory of distributive justice9' that has caused 
philosophers and economists alike to reexamine the morality of tax- 
ationa3 Succinctly, Nozick's theory justifies taxation only to the 
extent that the "minimal state," which is limited to establishing and 
enforcing property rights, is maintained. Taxation beyond that level 
can be construed as theft simply because it involves the type of 
coercion that a common thief exerts over his victim. Nozick writes: 

Taxation of earnings is on a par with forced labor. Some persons 
find this claim obviously true; taking the earnings of n hours 
labor is like taking n hours for another's purpose. Others find 
the claim absurd. But even these, ifthey object to forced labor, 
would oppose forcing unemployed hippies to work for the ben- 
efit of the needy. And they would also object to forcing each 
person to work five extra hours each week for the benefit of the 
needy. But a system that takes five hours' wages in taxes does 
not seem to them like one that forces someone to work five 
hours since it offers the person forced a wider range of choice in 
activities than does taxation in kind with the particular labor 
specified. . . . Furthermore, people envisage a system with some- 
thing like a proportional tax on everything above the amount 
necessary for basic needs. Some think this does not force sorne- 
one to work extra hours, since there is no fixed number of extra 
hours he is forced to work, and since he can avoid the tax entire- 
ly by earning only enough to cover his basic needs. . . . The fact 
that others intentionally intervene, in violation of a side con- 
straint against aggression, to force to limit the alternatives, in 
this case to paying taxes or (presumably the worse alternative) 
bare subsistence, makes the taxation system one of forced labor 
and distinguishes it from other cases of limited choices which 
are not f ~ r c i n g s . ~  
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Noaick goes on to point out the inevitable benefit gained from an 
income tax system by a person who jikes leisure. A person who does 
not work, because he likes leisure or likes the things that leisure time 
affords, does not earn a money income that is subject to taxation. He 
gets the benefits of non-work but does not have to pay taxes on those 
benefits, simply because the benefits are not in money income terms 
that are taxable, On the other hand, the person who prefers 
goods-whether Shakespearean plays or suits of clothes-must give 
up leisure and the things that he can do with leisure time in order to 
earn the  necessary money to buy goods; the money income that is 
earned is taxable, whereas the leisure, as noted, is not. The person 
who likes goods must either work longer, because of taxes, in mder 
to obtain a given amount of goods or must forgo some of the goods 
he planned to buy. Nozick adds: 

Given this, if it would be illegitimate for a tax system to seize 
some of a man's (jfiorced) labor for the purpose of serving the 
needy, how can it be legitimate for a tax system to seize some of 
a man's goods for that purpose? Why should we treat the man 
whose happiness requires certain material goods or services dif- 
ferently from the man whose preferences and desires make such 
goods unnecessary for this happiness? Why should the man 
who prefers seeing a movie (and who has to earn money for a 
ticket) be open to the required call to aid the needy, while the 
person who prefers looking at a sunset (and hence need earn no 
extra money) is not? Indeed, isn't it surprising that redistribu- 
hionists choose to ignore the man whose pleasures are so easily 
attainable without extra labor, while adding yet another burden 
t o  the poor unfortunak who must work for his p l e a s ~ r e s ? ~  

7'0 Nozick, taxation is characteristically similar to theft because the 
implied coercion causes one person to gain at  the expense of another 
in much the same way that a mugging causes the mugger to gain at 
the expense of the person who is mugged. 

i n  a n  important counterargument, B. R,  Kearl attempts to dispute 
Noaick's argument, He writes: 

I ~ ~ n l i  suggest in this essay that private rights over property. 
which are essential to rhe efficient use of resources in a prise- 
market system of ailocation, are socially defined. If one then 
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accepts Nonick's rationalization of the minimal state a n d  its 
monopoiy position in '"rotecrion," the minimal state has a 
claim to social output, Moreover, this claim would ailow it to 
eiagage in redistributive activities other than those necessary for 
maintaining the enforcement apparatus of the minimal state, 
Heaace, taxation is not theft and limited redistribution is not 
imy~1oral .6 

With -the use of the numerical example relating to a newly dis- 
covered fishing grounds, Kearl makes *-.lhat is now a standard 
arg~iment that, under common property rights (in contrast to private 
property rights), individual producers will ignore the external effects 
of their own fishing activities on the productivity of other fishermen: 
individual fishermen will not consider the cost they inapose on each 
other and will therefore tend to "overpraduce." When a fisherman 
goes out to fish in the ""common fishing grounds," he must consider 
his expenses in labor and equipment in determining how long t o  fish 
211d how many fish to catch. When the fishing grounds are c o r ~ m o n  
property, however, there is one cost that he is unlikely to consider: 
the increased diWculty that others will have in catching fish. Be- 
cause some fish are caught, other fishermen will have more diffi- 
culty: incur greater costs, to catch their fish. In this way, the actions 
of any fisherman imposes an e.?e.mal cost on others. If the individ- 
ual fisherman had to incur the external cost, then he would catch 
fewer fkh ,  Indeed, all fishemen would have higher cost structuresi 
the price of fish would rise, and fewer fish would be caught and sold 
on the market, 

When access to the fishing g r o ~ n d s  is "free," which it Is when the 
grounds are common property and when there are mar,y fishermen, 
each individual fisherman is unlikely 60 restrain his own fishing for 
two basic reasons, First, any one fisherman is unlikely to affect 
significantly the total quantity of fish on the market or the market 
price for fish. He simply isn't large enough when the group is large; 
Sherehre, there are no realized benefits to theoii;shernaan for cutting 
back his proderction; the benefits are external, received by others 
who irtnd fishing ezsier. Secsnd, the individual fisherman can reason 
that, if he cuts back his production, some other fisherman will very 
likely come into the fishing grounds and take the fish that he does 
not take. IPthe stock of fish is being depleted by ""overfishing," then 
the aceions of the individual Gsherman will not materially affect that 
outcome. 

Funhermore, an individual fisherman is unlikely to do anything 
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to contribute to the procreation of fish in the common grounds, If he 
does make any investment to increase the stock of fish, the cost of 
fishing to others will be reduced and others will tend to fish Inore, 
negating the "good intentions" of the individual who undertook the 
investment, From this line of reasoning, we can deduce that the 
common grounds will be ' k v e ~ ~ s h e d "  and nothing will be done by 
individual fishermen; all will tend to 'Tree ride" (or will attempt to 
"'free ride") on the efforts of others. By assigning private rights 
( p ~ s u m a b l y ,  territorial nights) to individual fishermen, use of the 
fishing grounds will command a price, production will be reduced, 
and net social product will rise. 

Kearl argues that, because the collectivity must be involved in any 
such assignn~ent of rights or entitlements, the collectivity is 
productive and has legitimate claim on the insreused output of 
society: "&%re must acknowiedge that a, minima% state which does 
nothing rr,ore 'char, define and protect private rights over p r~per ty  
has a rightful claim lo real output."' The state can, therefore, 
become more than ""minimal" and remain moral; it can take a part 
of the  greater social output from those who receive it and transfer it 
to those who are deemed in need or, perhaps, to those who n a y  lose 
because of the initial assignment of private property rights. 

CMITALIZED ENTITLEMENTS: A CRITIQUE 

N ~ z i c k  and Kearl present sharply coatra.sting arguments on the 
moral merit of taxation. Taken in isolation, each argument seems ta 
have a great deal of merit, This is partly because each does nor deal 
directly with the issues the other raises. Nozick is concerned with the 
morality of the coercive power of government and how it is used in 
collecting taxes. Kearl, however, points out a situation in which all 
parties can agree to distribute private property rights and to ase 
some of the increase in social product to distribute to the ""par." In- 
deed, although Kearl does not raise the point, it can be noted that, in 
order to get the agreement of the "poor" to the distribution of 
private property rights, those %who get the rights and are "rich" may 
have to give up some of their income to the ""poor" in the form of 
income grants or other welfare programs. The "rrich" may not want 
to d o  that, but they may reason that they will be better off by having 
private property and by being "taxed" than by not having the 
private property and the resulting higher income levels. 

Kearl's argument also has weaknesses. Although the contract- 
arian perspective he employs is useful to gain insight about the 



20 RLERSGN PAPERS N O .  6 

moral merit of taxation, his argument is for several reasons open to 
criticism. First? it assames that property rights are defined a n d  pro- 
tected solely by the state. Hence, the implication is that the state has 
a significant ciakna on the social product, a claim that enables the 
state to expand beyond Nozick's minimum. But  that conclusion does 
not necessarily O1How from Keari's analysis. Property sights-that is, 
socially recognized limits to individual and coIlective behavior- 
have frequently existed prior to formal government. 

Further: the property rights that have been recognized have been 
protected, not by the state, but by individuals. Even when a state 
exists as an enforcer of property rights, those rights are only 
marginally protected by the state; they are overwhelmingly protected 
by individuals who have a private stake in the retention of those 
rights. A person's "right" to his household furnishings, for example, 
is typically far more dependent upon his wiliingness to install: Eocks 
on the doors and windows of his house than i t i s  on the state's police 
force. In a study of business contracts, Stewart Macaulay found that 
85 percent of the contracts evaluated were actually unenforceable in 
the courts. The contracts had force, however, because of the parties' 
private interests in a continuation of their mutuaiiy beneficial busi- 
ness relationships.Wranted, the state may add to the security of 
property and may therefore enhance, as Kearl argues, the social 
product. If we are to follow the spirit of Kearl's argument, howeverj 
we must conclude that the state has a claim on only the mcdrgin~ial 
izcrease in the social product that results from the state's margi~~aI 
corzt~bution to the definition and protection of property. 

Looked at this way, there is no reason to believe that the state's 
claim to the social product ns sufficiently great to enable the state to 
expand beyond Nozick's minimum. True, the claim may be suffi- 
cient for the state to engage in redistributive activity, but Mear19s 
argument does not really demonstrate that that is the case. Given the 
monopoly position the state has in the definition and protection of 
property rights, we cannot be sure that the state will operate 
efficiently in carrying out i t  basic function and that the state's 
legitimate claim to the social product, if there is one, will enable i t  to 
do more than protect basic rights. 

Second, Kearl implicitly assumes that the state is an agent that 
exists prior to and independent of the people who wish to have prop- 
erty rights defined and protected; he assumes the state holds the 
rights before the initial distribution and that the state, not the prop- 
erty owners, is therefore "entitled" to a fraction or all of the expan- 
sion of the social product that results from the definition and 
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enforcement of property rights. If the state is viewed, however, as an 
agent of the people who collectively agree, in a social contract set- 
ting, to define and protect property, then it does not necessarily 
follow that the state is "entitled" to any claim on social product: the 
people who take the necessary steps to have property defined and 
protected-who set up the state-are the ones who are responsible 
for what the state does, Therefore, one can reasonably argue that the 
property owners themselves have full claim to the fruits of the prop- 
erty they own. 

Third, Keari implicitly assumes that the state, as an independent 
agent, contracts with property owners for a portion or all of the 
increase in the sociai product that results from the state's definition 
and protection of property. There need not be any such contract. 
The state; as an independent agent, may act "out of the goodness of 
its heart," relinquishing all claim to the social product. If there were 
a contract, there would be no reason to believe that the contractual 
payments made to the state tvould be sufficient to allow the state to 
expand beyond Nozlck's minimum. Indeed, Nozick seems to suggest 
that a sociai contract conception of the state would and should hold 
the state to a minimal set ofactivities. If the state has a contract that 
gives it a claim to the social product, then property owners, even in 
Nozick's theory of justice, would have an obligation to make the pay- 
ment. But, we must ask, Where is the contract? The fact that the 
activities of the state are ""productive," in the sznse that they 
contribute to economic efficiency, does not, in and of itself3 give the 
state entitlement to anything, much less a "rightful claim to real 
output" for purposes of income redistribution. 

Forarth, Kearl implicitly assumes that taxation and the assign- 
ment of rights are separate and not interrelated events. In organiz- 
ing the  criticisms presented here, assume, as does Kearl, that 
markets work reasonably well, if not perfectly, to reflect the value of 
the entitlements that have been granted. When markets work well 
(and Mearl's purpose was not to argue otherwise), the value of the 
private property (or wealth) initially distributed will tend to be the 
equivalent of the present value of the future income stream that can 
be received from the entitlements possessed. (People will simply base 
their bids for the property on how much income or benefits they can 
expect to receive from owning the property; at  the limit, in a com- 
petitive market peopie will bid prices that equal the expected value 
of t h e  future income stream,) If at  the time of the initial distribution 
of property rights, the state gives clear notice of any plans to tax 



away a portion of the greater social output that results from the 
assignment of rights, then no harm will be done: redistributing 
future income will not be a problem. This is because the state has 
not fully distributed all the rights (or entitlements) that  are 
available; it has not given people full claim to the existing fishing 
grounds, to use Kearl's example. The capitalized value of the rights 
that are distributed will reflect the claim of the state to the future 
income stream from the property and will thus be less than it would 
have been in the absence of the state's claim or threat of taxation. 
What the state has not given, it cannot take away in an overt or 
covert manner. 

Taxation may become, however, the practical equivalent of theft 
and morally suspect when clear notice of the state's intentions ax the 
point of initial distribution of sights is not given. For example, if at 
the time of the initial distribution the state does not assert its claim 
to the increase in social output and does not reveal its intentions to 
tax away a part of the increase in social output, then the state has 
effectively distributed all entitlements and has reserved nothing for 
itself. The capitalized value of the fishing grounds, or anything else 
subject to distribution, will reflect the full value of the rights that 
have been distributed: the capitalized value will be greater than it 
would have been in the above case in which the state asserts its 
residual claim. 

As time goes by, the rights subject to the initial distribution will be 
traded for prices that approximate their capitalized values. If  the 
state, at some future point in time, asserts claim to the greater social 
product that results from the initial assignment of rights, then 
markets will adjust to what amounts to a redefinition and redistri- 
bution of rights. The market value of the assigned segments of, for 
example, the fishing grounds will fall, reflecting the lower net, 
after-tax income of the property. The people involved suffer a wealth 
loss: that which has been effectively given is taken away. Even if the 
people have adhered fully to the principle of justice in transfer they 
may have collectively accepted at the time of the initial distribution, 
the property is taken anyway, albeit covertly, via the market's 
reevaluation of the entitlements that remain. It is in this sense that 
taxation can take on characteristics of theft. 

In addition to coercion, the act of theft can suggest total or pal-tial 
deception or secrecy. If at  the time of the initial distribution the state 
discloses its intentions lo tax future income streams, either 
immediately or at some future point in time, then theft cannot be 
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involved in taxation and no 11ar;n is done to future holders of the 
entlt!ements. Holders of property rights then know the full scope of 
the rights they hold. The anarker price of the rights then reflects 
what the  state discloses about its claim to future income. (The 
market price of the property will be %ou:er, the closer to the present 
the state plans to begin taxation.) People who buy property will pay 
only a price that reflects the present value of the future net, njier-tax 
income stream, When taxation commences, entitlement holders will 
lose nothing in the way of wealth for which they have "'justly" paid. 
The principle of justice in transfer will be fully operative. 

The analysis of this section suggests that Kearl's argument is de- 
fective because it fails to account for the fact that future inrcome 
streams are capitalized into the value of the rights that are subject to 
transfer. Fudhermore, the analysis suggests that redistribution of 
wealth (from that which occurs at the time of initial distribution) can 
only occur when the intentions of the state to tax and redistribute 
income are, to one degree or another, kept secret. Taxation is 
objectionable to many simply because they prefer to keep that 
portion of the greater social outgut over which the state has an 
astnsunced claim; the morality of state action is not necesswrsiky at 
issue in such objections, Taxation can, however, become moraily 
questionable and pejoratively equated with theft when the intentions 
at the state are not announced. 

Furthermore, it sho~ald be understood, the state has reasonj albeit 
weak, to hide its intentions to tax in some future time period. Taxes 
(other than lump-sum or perfectly general taxes) at levels that go be- 
yond the function of the minimal state to provide protection of 
private property rights dampens productive efforts and thereby 
keeps the net social productfrom reaching the Ieveks it will otherwise 
reach. This is m e  of Nozick's points. If the state assigns rights and 
ar the  same time announces its intentions to tax away a portion of 
the greater social prnduct, then the social product, as Mearl 
suggests, can be greater than otherwise, The point suggested is that 
the social product will be even greater if the state's intentions to tax 
are kept  secret. This is because the net marginal return to effort will 
be perceived to be greater than it actually is. When this happens, the 
state has not fuiiy eliminated -the problem of overproduction, which 
rhe a s s i g a m e ~ ~ r  of private rights 6s intended to solve. Put bluntly, and 
less kindly, the stale knows that by keeping secret its intentions to 
:ax, there will be more to steal when its intentions are not fgfly 
revealed. 



Kearl concludes that "the state can, in fact, use its coercive appa- 
ratus to force some individuals to help others, since within the limits 
we have defined, it has been a contributor to the fruits of their 
l a b ~ r . " ~  The lesson of a '"capitalized entitlements" approach t o  the 
question of taxation can be put succinctly: Before we can comment 
on the morality of taxation, we need to know more than the fact that 
governmentally defined and protected property rights contribute to 
economic efficiency. We need to know exactly what rights are 
distributed initially and the announced or unannounced taxation 
intentions of the state. 

Having recognized those basic points, on the other hand, we are 
led to consider another question-How can the state know, when it 
is constructing a constitution Iike the one for the United States, what 
its taxation intentions will be tens or hundreds of years in the future? 
Perhaps, all that can be done is to let people know initially that 
taxation is at least possible, if not probable. This all brings us back 
to Howard Jarvis and people's current concern over the taxes they 
are paying. Many people have become distressed about their taxes 
because they have been led to believe that the property they acquired 
would not he taxed to the extent that it has been. Accordingly, they 
have paid prices for the property that have reflected those 
expectations. They may be "mad as heil" simply because they feel 
that they have been misled by their government and that they not 
only have had to give up taxes but also have had to give up wealth in 
terms of reduced market prices for their property. A common thief 
does not typically act with greater force or stealth. 
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