WHAT ARE NATURAL RIGHTS?
A NEW ACCOUNT

‘ N )HAT EXACTLY ARE “NATURAL RIGHTS’? In a recent exchange,

Loren Lomasky has argued that natural rights and Gilbert Har-
man’s moral relativism are not compatible—indeed, that the latter
cannot serve as a foundation for the former.' The discussion between
Harman and Lomasky suggests that there may be different ways of
understanding natural rights, some possibly more promising than
others.

Harman is the well-known defender of ‘‘moral relativism,’’ the
view that ‘“‘morality is the result of implicit bargaining and ad-
justments among people of varying powers and resources.’’? Such a
““relativism’’ holds that morality is the outcome of mutually advan-
tageous convention, and I shall refer to any such theory as ‘““moral
conventionalism.”” Harman argues that this conception of morality
offers the only plausible foundation for natural rights. This is an ex-
traordinary thesis, one that had never occurred to me prior to reading
Harman’s reply to Lomasky’s first article. Conventionalist accounts
of morality are undergoing a revival these days,® and it would be of
great interest to know whether such theories do offer a way of defend-
ing appeals to natural rights.*

Harman defines natural rights as ‘‘rights people have simply by vir-
tue of being people.”’* He then seeks to show how his conventionalist
theory can provide a foundation for such rights. I do not find his case
very persuasive, nor does Lomasky.¢ In any case, Harman’s character-
ization of natural rights is at best incomplete. Lomasky contends that
‘“‘natural rights, by definition, are not conventional.”’” And surely this
is part of our traditional understanding of such rights. Harman’s idea
of founding natural rights on moral conventionalism may not offer
much hope after all.

In my ‘““Human Autonomy and the Natural Right to Be Free,”’ |
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contrasted natural and ‘‘conventional” rights and characterized the
former as follows:

(1) Natural rights are those rights (if any) a person has in the state of
nature;

(2) they are held prior to and independently of institutional ar-
rangements (e.g., legal systems), conventions, or agreements;

(3) they derive from or have their basis in human nature or activity, they
flow from some attribute(s) of the person rather than of the situation;
(4) they are basic and indefeasible, and they provide the framework
within which teleological moral considerations (if any) may operate;
(5) they are self-evident; and

(6) they include rights against coercion.®

I think that this characterization fits most of the eighteenth-century
natural rights tradition, as well as most of the contemporary theories
in this line of thought, but I cannot defend this claim here. The main
difference between contemporary and ‘‘classical’”’ natural rights
theories concerns (5). We tend to be skeptical of appeals to self-
evidence, so perhaps we should drop (5) from our list of characterizing
attributes.

Reflecting on Harman’s thesis, and rereading some of David
Hume’s writings on justice, property, and government, it occurred to
me that it may be useful to develop another characterization of
natural rights. It seems clear that the view I have just outlined—Ilet us
call it the classical conception of natural rights—is incompatible with
moral conventionalistn. Here Lomasky is right. However, by clarify-
ing (1) and amending (2), we may develop a second conception of
natural rights, one that may be compatible with moral conven-
tionalism.

Natural rights are those rights, if any, that persons have in a state of
nature. Such states are in part hypothetical states that illustrate what a
particular theorist believes characterizes human nature. If in a state of
nature we find that humans are asocial and lack government
(Hobbes), then implicit in such a notion is the view that society and
government are of instrumental value to (such) humans and to be
justified accordingly. If in a state of nature we find that humans are
social and are obligated by a natural moral law (Locke), then implicit
in such a state is the view that government is to be justified in terms of
that sociality and that moral law. On the first view, there are no
natural rights in the state of nature, while on the second there are.®
These two positions have always seemed to me, and to others, to be
the basic alternatives.'® Thus, skepticism about natural law leaves us
only with the view that there are no natural rights.

Consider, however, a third possibility, that offered by Hume. On
his view, society is possible prior to government, and so are moral
laws or rules of justice and property (contra Hobbes), but these laws
and rules are conventional (contra Locke)."' Reflecting about Hume’s
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alternative suggests to me that condition (1) should be altered to read
as follows:

(1) Natural rights are those rights (if any) a person has
(a) in a state of nature that is prior to society,
(b) in a state of nature that is prior to government.

Hume can argue that humans have rights in sense (1")(b), although not
in sense (1")(a). Why call such rights “‘natural,”’ though? We may
refer to Hume’s thoughts about the ““naturalness’’ of the “‘artificial”’
virtue of justice:

Mankind is an inventive species; and where an invention is obvious and
absolutely necessary, it may as properly be said to be natural as any
thing that proceeds immediately from original principles, without the in-
tervention of thought or reflexion. Tho’ the rules of justice be artificial,
they are not arbitrary. Nor is the expression improper to call them Laws
of Nature; if by natural we understand what is common to any species,
or even if we confine it to mean what is inseparable from the species.'?

Now it seems to me that Harman’s conventionalism, as that of
Baier, Gauthier, and Mackie, can generate natural rights in sense
(1'){(b). It is our thinking of Hobbes and Locke that blinds us to this
possibility.

What about condition (2)? This must be altered as well. Distinguish
“background moral conventions” and ‘‘agreements.”” The latter
should be understood as normal agreements, promises, contracts, and
the like, tacit or explicit. The former are those mutual expectations
and tacit conventions or norms that make possible agreements, pro-
mises, and contracts. More precisely, let us define ‘‘background moral
conventions’’ as those regularities R in the behavior of persons P in
situations S, such that part of the reason that most of these persons
conform to R in S is that it is common knowledge among P that most
persons conform to R in S and that most persons expect most other
persons to conform to R in S, where R are those regularities which are
a necessary condition for normal agreements, promises, contracts,
and the like.'* Background moral conventions, then, are precisely the
result of the ““implicit bargaining and adjustments’’ that Harman (and
Hume et al.) describe.

Suitably modifying (2) and replacing (1) with (1")}(b) (and dropping
(5)), we have a new characterization of natural rights:

(1") natural rights are those rights (if any) a person has in a state of
nature prior to government;

(2°) they are held prior to and independently of institutional ar-
rangements (e.g., legal systems), and of agreements, promises, and
the like (although they are not prior to and independent of
“‘background moral conventions’’);

(3) they derive from or have their basis in human nature or activity,
they flow from some attribute(s) of the person rather than of the
situation;
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(4) they are basic and indefeasible, and they provide the framework
within which teleological moral considerations (if any) may
operate; and

(5) they include rights against coercion.

While it seems to me that there is no way of generating classical
natural rights from a conventionalist moral theory, it may very well be
possible to generate these ‘“‘new’’ natural rights from such a founda-
tion. Indeed, I would claim that Hume does precisely this. For those
of us who are skeptical of the rationalism necessary for classical
natural rights, this new characterization of these rights may be more
promising.
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