Discussion Notes

METHODS OF ABORTING

lective abortions became legally permissible in the United

States on January 22, 1973.1 The Supreme Court in the Roe v.
Wade decision argued that a pregnant woman enjoys a constitu-
tional right of personal privacy. Although the Constitution does not
explicitly mention “‘privacy,” such a right may be inferred, it was
argued, from the First, Fourth, Fifth, Ninth, and Fourteenth
Amendments. The so-called penumbra right, which entails that two
conditions must be satisfied if the right is to be overridden, is fun-
damental. First, the government (state or federal) must have a com-
pelling, as opposed to an important or legitimate, reason for over-
riding personal privacy, i.e., the governmental goal is perforce. Sec-
ond, the means by which the governmental goal is achieved must be
essential and least restrictive, as opposed to being substantially or
merely rationally related to the goal. Under such “‘strict scrutiny”
analysis it was determined that the government had no compelling
interest in proscribing elective abortions. Such abortions, so long as
they are performed within the first trimester, place in jeopardy only
the life of the fetus. Only if the fetus enjoys a constitutionally pro-
tected right to life will there obtain sufficiently compelling grounds
to abate the pregnant woman'’s right of privacy.

The fetus was argued not to enjoy such a right largely because the
fetus is not considered a “‘person’ under the Constitution.? The
Court noted that the right of privacy enjoyed by the pregnant
woman was not absolute and that the government may regulate and
even proscribe abortion in accordance with the government’s in-
terest in protecting the health of the pregnant woman and fostering
prenatal life. Consequently, it was determined that it is not un-
constitutional to regulate the abortion procedure in ways that are
reasonably related to the woman’s health during that period when
the abortion procedure poses a threat to such, namely, after the first
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trimester.® Furthermore, except where necessary, it was deemed
permissible to proscribe abortions to protect the viable fetus from
harm.

The decision of the Supreme Court fares well with the position of
one pro-choice group according to whom the fetus, at least to the
point of viability, is merely a potential person and thus, merely the
potential holder of the right to life. Under normal circumstances, it
might be argued, the potential to do or be X is never by itself suffi-
cient to grant to the potential X, the status of X.* If the Constitution
does not appraise the fetus as a person, then to treat the fetus as a
person on the basis that it has the potential to be such, is to do
something that is ruled out by the preceding argument.

There is at least one way in which pro-life advocates might re-

spond.? They might suggest the introduction of a constitutional
amendment granting personhood and a full right to life to the fetus.
It is argued that such an amendment would supply the compelling
state interest necessary for proscribing elective abortion. There is,
however, one pro-choice position which maintains that even if the
fetus were to enjoy a full right to life, abortions would be permis-
sible since they would not violate said right.To inquire into the rela-
tionship between a fetal right to life and abortion and to note some
possible unhappy ramifications with that relationship shall be the
purpose of this note.
According to Judith Jarvis Thomson, a woman’s right to an abortion
need not conflict with the fetus’s right to life.® First, the intention in
having an abortion is merely to terminate the pregnancy or the
physical dependency of the fetus upon the mother, not the life of the
fetus. If the fetus could survive the separation from the mother
within the first two trimesters, it would not be acceptable to kill it.
Unfortunately, the fetus usually cannot survive the separation. The
termination of the fetus’s life is not, however, the purpose of the
abortion, even though fetal death is an expected result of ter-
minating a pregnancy.’

Second, a right to life requires only that the dutyholder not en-
danger the rightholder’s life. It does not by itself require the
dutyholder to save the rightholder’s life.8 In the case of a pregnancy,
the body inhabited by the fetus rightfully belongs to the mother.?
The mother merely wishes to reclaim her body from the fetus, and
thus, fails to save the fetus. Even though the fetus dies as a result of
not being saved, the failure to save does not violate the fetus’s right
to life .10

Whatever else might be proffered regarding Thomson’s argu-
ment,!! it seems unlikely that all abortions are merely cases of not
saving.!? Vaginal evacuation by either dilation and curettage or en-
dometrial aspiration kills the fetus (in fact, although not in principle)
in the process of separating it from the mother. Killing the fetus in
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the process of separating it from the mother is quite different from
separating it from the mother with ensuing fetal death. One cannot
kill another in the process of not saving them unless saving them
would result in the saver’s death. For instance, assume that both A
and B are diabetics, that the only supply of insulin belongs to A, but
that it is in the possession of B and that without insulin each will die.
If A reclaims the insulin he merely fails to save B. If he cannot
reclaim the insulin without killing B in the process, then B’s death is
justified only if A’s life is also in jeopardy. If A is not himself in
danger of dying, he cannot kill B in the process of reclaiming what is
his, although he still may reclaim what is his. Consequently, killing
the fetus in the separation would only be justified if the mother’s life
were itself in jeopardy. The mother’s life is not in question in elec-
tive abortions, but the mother is not justified in killing the fetus in
the process of freeing herself from (not saving) the fetus.

It will be to no avail to argue that the previable fetus will die after
the separation anyway, as it makes little difference if the fetus is
killed in order to effect the separation. It does not follow that one
may be killed if one is going to die. After all, one is not entitled to
kill the terminally ill patient or kill the prisoner prior to his execu-
tion. It seems highly unlikely, therefore, that the ensuing death of
the fetus could be used to justify the use of an abortion procedure
that killed the fetus in the process of terminating the pregnancy.

Along with the surgical removal of the fetus and the placenta a
somewhat different verdict befalls some abortion procedures that
initiate uterine contractions. Prostaglandin, but not saline, abortions
might prove morally acceptable, since they merely expel the fetus
from the uterus with ensuing fetal death. In this case the fetus is
merely ‘“‘not saved’ by the mother and this lack of saving is compat-
ible with the fetus’s right to life. However, such abortions can only
be easily performed toward the end of the second trimester (approx-
imately the 24th week), because instilling the material into the am-
niotic sac is different prior to that period of gestation. This would
mean that unless vaginal evacuation abortions can be perfected so
as to eliminate the killing of the fetus in the abortion procedure, it
would be morally preferable to have an abortion during the second
rather than the first trimester. This conclusion is all the more dif-
ficult to accept when it is realized that, not only is the fetus’s
development approaching viability, but in terms of danger to the
mother, second-trimester abortions present higher-complication
risks than first-trimester abortions. Both considerations run counter
not only to the spirit of the Roe v. Wade decision but also to prudent
medical judgment.

Nevertheless, if the fetus is granted a full right to life and the
arguments presented above are sound and until abortions by vaginal
evacuation are perfected so as to circumvent killing the fetus,
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second-trimester abortions will be morally preferred to first-
trimester abortions, the increased danger to the mother and the
near-completed development of the fetus notwithstanding.
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11. It might be wondered if the mother’s special relationship to the fetus does not pre-
sent the mother with a positive duty to the fetus. If so, not saving would be morally
blameworthy unless the limits to positive obligations are satisfied in the case of elec-
tive abortions. For example, while a mother could not allow her child to starve to
death, i.e., she suffers a positive obligation to feed the child, it is not similarly clear
that she could not allow the child’s death or need of an organ only she could supply,
i.e., she does not suffer a positive obligation to save her child’s life by donating one of
her own organs. Although the child would die in each case without the mother’s in-
tervention, the second might be allowed as there are limits to positive duties.

12. Even if all abortions were cases of ‘‘not saving,”’ it might be questioned whether
abortions would be palpably permissible, notwithstanding the doubts raised in note
11. In tort law, the doctrine of necessity allows defendants to escape liability if during
an emergency, €.g., when life threatens, the defendant trespasses upon the plaintiff’s
property or chattels. In a personal or private emergency the defendant is only liable
for damage suffered by defendant but not for the trespass, and this is due to the defen-
dant’s right to the ephemeral use of the property during such an emergency. The dif-
ferences between one’s property, both real and personal, and one’s body notwith-
standing, might the fetus be analogous to the defendant in the above case and the
mother analogous to the plaintiff?





