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Land and Human Endowments!
Damon J. Gross

Robert Nozick has been taken to task yet again for his entitlement theory of justice. Stated
very roughly, Nozick’s entitlement theory of justice is the following. Supposing that we
have an adequate principle of justice in acquisition and an adequate principle of justice in
transfer, any distribution of goods that actually results from any number of repeated
iterations of just acquisitions and just transfers will itself be just. Any claims that the state
may make for the sake of distributive justice on any of the goods we have so acquired are
unjustifiable. We are entitled to our holdings absolutely.? Barbara Fried has crafted an
ingenious argument against this theory by using the notion of "surplus value," which is
"that portion of market price that reflects scarcity rents, whether accruing to land or other
natural resources, financial capital, market opportunities, or natural talents."® She argues
that Nozick’s justice in transfer "smuggles the problem of surplus value out of the ‘justice
in acquisition’ portion of his argument, where it rightly belongs, without ever resolving
it."* Fried does not analyze "the problem of surplus value" directly, but by comparing two
examples: the first, a famous one of Nozick’s about Wilt Chamberlain; and the second,
an example of Fried’s pertaining to the appreciation of land. She claims to find these two
examples to be exactly analogous.

In the process of Fried’s (indirect) analysis of "surplus value," she raises doubts that
are apparently quite general about "the justice of market-based distribution,"’ the view
that "people have a right to the exchange value of their labor or property," and the view
that "we can derive a buyer’s right to keep what she gets in a market exchange from the
seller’s right to give it to her."” Indeed, it would seem that the point of discussing "the
problem of surplus value" in terms of the comparison Fried uses is just to generalize such
doubts as far as possible. Moreover, Fried argues from within the framework of a "Lockean
labor theory of ownership." Fried’s analysis is both surprising and important because,
both the views that she challenges, and the Lockean framework within which she argues,
are apparently held by Nozick and others, as she notes.’

Fried’s analysis of the problem of surplus value is also important because her idea
that there is such a problem, and that it is one problem and not several diverse problems,
has gained a great deal of currency in the literature.!” The terms "surplus value" and
"scarcity rent" are to be found frequently and even the term "economic rent" has come to
be used synonymously with "scarcity rent." If there is a general problem with surplus
value, and if that problem undercuts one’s right to the exchange value of one’s labor and
one’s property, then surely Nozick’s entitlement theory of justice is irremediably mis-
taken. However, if "the problem of surplus value" is not a problem or is more than one
problem, then it might turn out that something like Nozick’s entitlement theory of justice
could be salvaged, even if, in its present form, it does not deal properly with surplus value.
I will therefore leave Nozick aside, except for his Chamberlain example, and refer to him
only briefly later in my paper. I will concentrate my attention not on Fried’s charge that
Nozick mishandles surplus value but on her analysis of surplus value by means of her
comparison between the examples of Chamberlain and land appreciation. Thus I will
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concentrate not on Fried’s argument against Nozick, but on the argument within the
argument, so to speak.

Nozick’s example is well enough known by now that it may be paraphrased very
briefly. One million people pay Chamberlain 25 cents apiece to see him play basketball.
Each of these one million people earned her 25 cents fairly and none was coerced or
defrauded into paying her money to Chamberlain to see him play. Therefore, on Nozick’s
view, Chamberlain is justly entitled to keep the quarter of a million dollars he has thus
acquired, and no third party, i.e. the public, has any claim on any portion of this income
for the sake of distributive justice.!!

Fried’s example is as follows:

Imagine that in the 1950s WC had bought a parcel of vacant land in a sparsely
populated county adjacent to New York City for $5,000 in cash, which cash
he had saved from his earnings as a day laborer. Over the ensuing twenty years,
economic, demographic, and other social changes spurred large numbers of
people who worked in New York City to emigrate to the suburbs, driving real
estate prices up 500-fold or more. By the early 1970s, WC’s land is worth
$250,000. What are WC’s Lockean rights to the market value of the land? 12

In a footnote Fried explains the reference to Locke:

In the discussion that follows, for simplicity’s sake I ignore Locke’s additional
proviso that "enough, and as good" be left for others, focusing solely on what
a labor theory of ownership implies about surplus value. I assume a stylized
argument between a hypothetical Right Locke and Left Locke, both of whom
start from the premise that labor is the moral foundation of ownership, butreach
different conclusions about the scope of rights implied. Left Locke thinks labor
is significant because it establishes moral desert. Why Right Locke thinks it is
significant (desert, autonomy/personality, or something else) is ambiguous, as
it is for the real Locke.

Although Fried is noncommittal with regard to whether she favors Right Locke, Left
Locke, or some entirely different view, what is important for what I will have to say is
that she does commit herself to the view that her example of the appreciation of land is
analogous to the value of Chamberlain’s natural talent. She says:

How does all of this apply to Nozick’s example of the hypothetical exchange
between Chamberlain and a representative fan X? It applies exactly, once one
makes the necessary translations from financ1al capital (WC’s land) to human
capital (Chamberlain’s basketball talent). 14

And again:

...the core Lockean question is structurally identical: whether, by virtue of
having been born with great talent to which he added his labor, Chamberlain
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becomes entitled to whatever the market will pay him for exploiting that
talent.

And yet again:

But at least in theory, we could tax him [Chamberlain] on the value of that
income-earning potential at the moment of birth, with appropriate adjustments
each year to reflect changes in its value. Such a tax, which economists and tax
theorists call an endowments tax, would be exactly analogous to a tax levied
annually on appreciation in the value of WC’s land.

Fried hastens to add that "there are many reasons why no sane person would seriously
suggest levying such an endowments tax on human capital... Perhaps the most serious
[such reason] is the libertarian concern that when we tax people on the full market value
of their assets if put to their highest market use, we indirectly pressure them to put those
assets to such use."!” Despite her disclaimer that it would be a bad idea to tax natural
talents, Fried maintains that from the point of view of a labor theory of ownership the
moral justification for such a tax would be exactly on a par with that for a tax on the
appreciation of land. Surplus value is surplus value. Scarcity rent is scarcity rent. In this
view Fried takes her cue from "the Fabian Socialists and British New Liberals [who]
generalized the Ricardian attacks on land rents to all factors of production, to conclude
that any factor that was in short supply - land, labor or capital - could command a scarcity
rent, a moral captured in their ‘law of three rents.’"'® While the Fabian Socialists were
surely right in contending that any factor that is in short supply can command a scarcity
rent, it does not follow from this alone that the public has exactly the same justification
for a claim on all forms of scarcity rents. There may be other differences between and
among land, labor, and capital besides scarcity that are relevant to the legitimacy of any
claim on any one of them that the public may entertain. Those differences, if such there
be, must, of course, be identified and their relevance argued for. I will identify and argue
for just such a difference between land and natural talents. My only point here is that the
mere identification of a certain portion of income as "scarcity rent" does not go very far
in telling us what claim the public may justifiably place on it.

What, then, is Fried’s argument that natural talents are analogous to the appreciation
of land? Fried structures her argument as a disagreement between her Right Locke and
her Left Locke, presumably to give a Lockean labor theory of ownership, in some _form
or another, a fair run for its money. I will follow her lead. In the case of WC’s land, Fried’s
Right Locke "would say that because WC bought the house with the fruits of his labor
(85,000 in earnings), he owns it absolutely, as against any claims by the state."! Notice
the shift in the example. Less than a page earlier, when Fried introduced WC’s purchase
it was "vacant land." 1 take this to mean "bare" land, that is, no buildings or other
improvements on it. Now it has a house on it. Of course the difference makes no difference
for Fried because, for her, scarcity is scarcity. However, that is just what is in question. I
will therefore hold Fried to her first statement of her example. Doing so does not prejudice
the case against Fried except for one point, which I shall note, and it greatly simplifies the
exposition. But Fried’s Right Locke is not the one who deserves most attention at this



42 Reason Papers

point, because he does not recognize any claim by the public to any portion of the value
of his land. Let us turn, then, to her Left Locke.

Fried’s Left Locke would argue that WC is entitled only to his "actual cost, or
sacrifice, in acquiring it ($5,000), plus perhaps a fair return on that cost."?® The reason is
that "any appreciation above that amount is purely fortuitous so far as WC is concerned."?!
It is as though the state were a "silent partner"” in WC’s concerns and "could justly
exercise its right as a silent partner under the Left Locke view by taxing WC on the increase
in value as it occurs." Thus Fried’s Left Locke would argue that WC is due an amount
in proportion to his exertion, $5,000 plus a fair return, established by the moral desert of
his labor. The public is due all value above this because all value over and above this
results from "the intersection of a naturally constrained supply of land in commuting
distance from New York City, and increasing societal demand for such land."?* Thus WC
is entitled to an amount of value proportionate to his labor and society is entitled to any
additional value, termed surplus, presumably arising from scarcity and demand, and held
by WC due to luck. It is worth noting at this point that Fried thinks that her Left Locke is
the "the Locke of the Ricardian socialists, Henry George, early (unreconstructed) Spencer
and others."?

Now to the comparison with natural talents. Fried’s Right Locke would say that
Chamberlain is entitled to the full market value of his basketball talent without the state
having any claim on it.2° We need not dwell on the details. On the other hand, Fried’s
"Left Locke ... would say that Chamberlain’s natural talent is the result of pure luck, which
creates no moral desert on his part."?” Of course Chamberlain may have worked hard
developing and exercising his talent, but no harder than "the typical day laborer who earns
1/100th"* as much, so Fried’s Left Locke would hold that Chamberlain is entitled only
to the amount that the typical day laborer earns with the same amount of labor.?

The idea that Chamberlain is not entitled to the income he receives over some baseline
set by what a typical day laborer can earn with the same amount of labor will bear a
moment’s reflection. Does Chamberlain’s choosing to play basketball rather than dig
ditches entitle him to anything? Apparently not. Does the fact that the public wants
Chamberlain to spend his labor playing basketball more than it wants him to spend it
digging ditches do anything for Chamberlain when he accedes to the public’s wishes and
plays basketball? No. What about the occupations of "ordinary" folks. Are any of them
entitled to a premium for choosing occupations in which, because of their natural talents,
the market value of what they produce is higher than the market value of what the typical
day laborer produces with the same amount of labor? I do not see how, on the Left Locke
view. What if Chamberlain worked as hard as the typical day laborer, but spent his time
digging a hole and filling in the same hole, digging it out, filling it in, etc., endlessly,
accomplishing nothing of any market value? Would Left Locke credit him with a
paycheck? He would have to on a view that the quantity of labor, as such, independently
of market value or anything else, determines entitlement to earnings.*

At any rate, Fried’s Left Locke estimates the baseline to which Chamberlain is
entitled at $1,000. The remainder, $249,000 out of the $250,000 Chamberlain receives,
Left Locke regards as "monopoly rents he can extract because of the combination of
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peculiarly strong demand for spectacular basketball playing, and the natural scarcity of
talent to supply it at this level."*! This is taken to be exactly analogous to the value WC
can receive for his land on account of the peculiarly strong demand for land within
commuting distance from New York City and the natural scarcity of such land. Thus Fried
has made her case, that, for Left Locke, Chamberlain is no more entitled to what the market
will pay for his talent than WC is to what the market will pay for the land he holds.*?

On Fried’s analysis, whether one takes the Right Locke view or the Left Locke view,
the appreciation of land and Wilt’s remarkable earning power belong in the same category.
Either society has a legitimate claim on neither or on both. It must be kept in mind that
Fried is not defending either Right Locke or Left Locke®, but she is committed to the
analogy between the appreciation of land and Chamberlain’s earning potential, and that
is exactly what I will investigate. I must first make three preliminary comments.

Comment One. Initially, from a perhaps superficial point of view, one wants to say
that Wilt Chamberlain earns his $250,000 by providing a service with his labor whereas
WC does not so earn his $250,000, even minus the $5,000 he spent to buy the land (and
a fair return on the $5,000), by providing a service. For what service could WC possibly
be providing merely by virtue of holding the land? The land was there eons before he came
along and will still be there eons after he is gone. As to its appreciation, WC could have
spent the twenty years he held the land lying in bed and the land would have appreciated
just as much as it did. This is unlike the case of Chamberlain who at least must exercise
his talent to get paid. To rest the case at this point, however, would not do, because it
would be simply to ignore Fried, rather than to confront her argument.

Comment Two. Consider the appreciation of the land. Fried’s Left Locke would say
that the public has a legitimate claim on WC’s $250,000 minus the $5,000 WC paid for
it and a fair return on that $5,000. Why not the entire $250,000? The value of land is
entirely appreciation. There is no cost of production whatsoever. Its entire value is "surplus
value."* The only answer I can think of is that WC earned the $5,000 he paid to the
previous holder of the land. But if there is a reason to say that the public has a claim on
the $245,000 that the land has appreciated after WC bought it, then that reason would
surely be as good a reason to say that the public has a claim on the $5,000 that it appreciated
before WC bought it, unless the mere transfer of the land somehow quits the claim that
the public has on its appreciation. But to say that the transfer of land has this consequence
would surely be to covertly vest in the principle of transfer a power that requires a principle
of acquisition, the very thing Fried accuses Nozick of doing. If the public has a legitimate
claim on the appreciation of land, then the public has that same claim on the entire value
of land.

Comment Three. For any amount of "capital" I have, say $1,000, there is a corre-
sponding income stream that I can derive from it, say $100 per year (assuming an interest
rate of 10%). For any income stream that I have, say $100 per year, there is a corresponding
amount of "capital” that it is worth, $1,000 in this case (again assuming an interest rate of
10%). $1,000 is the "capitalization" of my income stream. The $250,000 value of WC’s
land is a capitalization, but the $250,000 that Chamberlain takes in is an income stream.
To make a fair comparison, either one would have to compare the value of WC’s land to
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the capitalized value of Chamberlain’s talent, presumably a much larger figure than his
income in any one year, or one would have to compare Chamberlain’s income with the
income WC could receive from his land.

Fried could very well concede the points made in these last two comments and yet
press her argument that the public has a claim on the surplus value of Chamberlain’s talent
that is exactly on a par with the public’s claim to the (entire) value of land. What is key
to her argument is that the returns on the appreciation of land and on the surplus value of
Chamberlain’s talent are both "scarcity rents." This may be true but there is a morally
relevant difference between land and natural talents that goes considerably deeper than
mere scarcity, even though the difference that I shall identify makes a difference only
when land is to some degree scarce.

I will argue that as land becomes scarce, and therefore comes to have value, private
property rights with respect to land come into conflict with what I shall call the principle
of equal liberty.>* I will then discuss the significance of this conflict. And I will finally
argue that Chamberlain’s talent does not conflict with the principle of equal liberty.

At the outset I hasten to acknowledge that there is a serious general problem with
arguing about property rights from concerns about liberty. The problem is that any system
of property rights (that I can think of) restricts someone’s liberty in some way.>¢ For
example, private property rights in an object restrict the liberty of all but the owner to use
the object without the owner’s permission. On the other hand, common property rights
with respect to an object restrict the liberty of any one of the common holders to prevent
any of the others from using the object. Still further, joint property rights with respect to
an object restrict the liberty of any of the joint holders from disposing of the object without
the permission of all of the others. It might seem therefore that the choice among property
systems is dependent on a prior choice among which particular liberties are to be preserved
and which are to be restricted in any particular case. And indeed in many cases this may
be true, as the swimming pool in my neighborhood is common property but the checking
account held by a husband and wife may be joint property.

I too shall emphasize certain rights and not others. However, I hope that by arguing
solely from the concern for equal liberty I will avoid the problem of merely trading off
one set of restrictions for another. The notion that we should all have the greatest possible
liberty consistent with the equal liberty of all others has a long and distinguished pedigree
in the Anglo-American tradition. I need only a somewhat weaker principle of liberty, that
is, the principle that whatever liberty one person has, it is to be limited by the equal liberty
of all others. I hereby avoid whatever counter-examples to the stronger principle, the
principle of greatest equal liberty, that one might generate from so-called victimless
crimes. I make no attempt to defend the principle of equal liberty. I regard it as a principle
that anyone who has any concern whatsoever about liberty will immediately concede, and
anyone who has no concern whatsoever about liberty is not likely to be impressed by
Fried’s concern with surplus value either.

We must first get clear about what equal liberty, in the relevant sense is, and what it
is not. To do so, let us consider the following three scenarios.
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Scenario 1: On a sunny Sunday afternoon a friend and I take a walk in Hartman Nature
Preserve, a public wilderness area near my home. We come upon a stand of apple trees
that are loaded with ripe apples. There are more apples within our easy reach than the two
of us put together could eat in a month of Sundays. Since there is no prohibition against
picking apples in Hartman, I pick one and eat it. By eating this apple I deprive my friend
of the liberty of eating that identical apple. However, I do not deprive her of equal liberty,
because there are plenty of apples left for her to pick, and she and I are indifferent with
regard to any differences that may exist among the many apples within our reach. My
picking and eating the apple does not deprive my friend of equal liberty.

Scenario 2: The same as Scenario 1, except that almost all of the apples are out of
the reach of either of us. I spot one that is within the reach of both of us, pick it, and take
a bite out of it. My friend quickly sees that there are no more apples at all within the reach
of either of us and entreats me, "No fair! You got the last one! Let me have a bite!" Suppose
that I do not heed the entreaty of my friend and consume the entire apple. My action has
deprived my friend of equal liberty. She could have done what I in fact did, enjoy the
apple, had I not done it. To be sure, there are still plenty of apples to be picked if my friend
is willing to risk skinning her knees climbing a tree, or spend her time going to get a ladder,
but this is not equivalent to the liberty I enjoy. Her right to equal liberty has been
compromised. Bear well in mind that my friend’s right to equal liberty has been compro-
mised by my picking and eating the apple that I did, even though there is still a
superabundance of apples for her to pick.

Scenario 3: My friend (if she still is my friend) and I go to the Nature Preserve as in
the previous scenarios. However, in this scenario she is considerably shorter than I am,
and there is an abundance of apples within my easy reach and none within hers. I pick one
and eat it. By picking and eating this apple have I deprived my friend of equal liberty?
No. I have not deprived her of doing anything that she could have done had I not been on
the scene. Indeed, my friend may be glad I am there, because my presence on the scene
actually increases the number of options my friend has. For now, in addition to the options
of skinning her knees or fetching a ladder, she has the option of asking me if I would please
pick her an apple, or even the option of offering me some sort of compensation in return
for my picking her an apple.?” To drive the point home let us turn the tables. Let us suppose
that my friend can, and sometimes does, write beautiful poetry. I can, and sometimes do,
write poetry, but not beautiful poetry. Neither her ability to write beautiful poetry, nor her
actually writing it, deprives me of equal liberty or of anything else. This should make
clear, I hope, what equal liberty is and what it is not.3®

Now for a general point about property. In any system of property that I can think of,
to say that A owns X is to say that there is a particular bundle of rights that A has with
respect to X and in some cases correlative duties that all other persons have to A with
respect to X. In the case of private property one of the rights in the bundle that A has if
he owns X is the exclusive right to use X. Correlative with this exclusive right of A to use
X is the duty of everyone else nof to use X without, at the very least, the permission of A.
I need not trot out the rest of the analysis of private property rights, as it is readily available
in the literature® and exclusive use is the only right among those in the bundle that I will
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make any direct appeal to. The pertinent question now becomes: does the exclusive right
of one person to use a particular parcel of land deprive other persons of equal liberty?

It is perhaps obvious that in some extreme cases the exclusive right of one person to
use land can deprive others of equal liberty. Becker, for example, cites a particularly
striking passage from Henry George:*

Place one hundred men on an island from which there is no escape, and whether
you make one of these men the absolute owner of the other ninety-nine, or the
absolute owner of the soil of the island, will make no difference either to him
or to them.

Becker cites this passage in the course of showing that one particular form of the labor
theory of ownership cannot justify private property in land. In the context of Becker’s
analysis of that theory of ownership Becker talks as though the failure to justify private
property in land were a defect of that particular version of the labor theory of ownership.
However, Becker cannot have viewed the matter so narrowly because in the final chapter
of his book, in a section on "exhaustibility," he writes:

It is unlikely that any sort of property right could be justified whose implemen-
tation entails (or makes highly probable) the exhaustion of a significant
resource by a subset of the total population. Such exhaustion would very likely
constitute a loss to those left out, or be subject to prohibitive penalties for the
losses caused, or amount to an interference with their liberty, or produce a net
disutility, or perhaps all four...

Goods such as space (in land, sea, or air) and matter can be exhausted simply
by appropriation - that is, given the requisite system of property rights, a subset
of the population can come to own all that is available.

Thus Becker recognizes that when there is imminent danger of the exhaustion of land,
then private property in land conflicts with equal liberty. What I will show, however, is
that the conflict between exclusive rights to land and equal liberty is much more general
than Becker imagines.

To the extent that land has any value at all, its exclusive use by one person conflicts
with the equal liberty of all others. This I must show. Let us compare land with the apples
in Hartman Preserve. To be sure, land in most forms is continuous whereas apples, until
made into sauce, are discrete. Also land is generally not consumed when used whereas
apples usually are used by being consumed (but I could use an apple without consuming
it, say as a paper weight). The comparison is close enough in other respects, however, for
my purposes. Both land and the apples in Hartman Preserve are there to all of us for the
using (prior to the imposition of some specific property system). Moreover, whatever
value the apples I have eaten in my three scenarios have would seem to be gratuitous on
my part in the same sense that the value of land is gratuitous on the part of its holder.

When land has no market value whatsoever it is like the apples in Scenario 1. My
exclusive use of any parcel of land cannot come into conflict with the equal, but
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non-identical, liberty of anyone else. However, when even the first parcel of land in the
whole world that comes to have value, does in fact come to have value, we are immediately
thrust into Scenario 2. A parcel of land simply cannot come to have market value unless
its use offers some relative advantage, or perceived relative advantage, over land that can
be had for free. Land comes to have value by coming to be the low hanging fruit, so to
speak. But in Scenario 2 my use of the low hanging fruit to the exclusion of my friend
deprives her of equal liberty. So it is with land. As soon as any land has any value its
exclusive use by one person conflicts with the equal liberty of other persons.

Consider WC’s land. Imagine the land that WC now holds sometime in the distant
past before it had any market value. It could have had no market value only because it
provided no advantage over land that could also have been had for free. Supposing that
someone at that time held the land WC now holds, he could not have been depriving
anyone else of equal liberty by excluding others from using the land he held because other
equally advantageous land could at that time have been had for free. But suppose that
some time later, demographic changes began to give even the slightest advantage to being
in the location where WC’s land is. Notice that this does not require anything like
exhuastion of all land. It could just be that WC’s land is within half an hour’s commute
to New York City and the best land still available for free is at least thirty-five minutes’s
drive from New York City. At this point, the holder of WC’s land is, by his exclusive
holding of it, depriving those who do not hold such land of the equal liberty that any one
of them could have had if the holder had not held it. The equal liberty of which the non-
holders are deprived is the liberty of getting to New York City five minutes more quickly.
To the extent that WC’s land has any value at all, its value is a result of someone’s
deprivation of liberty. There is no need for land to be exhausted or in imminent danger of
being exhausted for the value of land to be representative of deprivation of equal liberty.

Of course there is a very long and indefinite list of factors that might give land value,
from its actual tangible characteristics and spatial relations, to the suspicion that the
mineral deposit that was discovered a mile away might be rather widespread or the mere
rumor that a new high school will be built nearby. How do we estimate how much the
non-holder of WC’s land is being deprived of by the holder’s exclusive holding of it? We
philosophers do not estimate. We do not need to. The market does that job for us. Through
the exchanges that actually occur, the market value of land is the estimate of the
participants themselves of what it is worth not to be deprived.

Despite what has been said so far about land, there are very strong, perhaps compel-
ling, reasons that people should be allowed exclusive use of parcels of land. For example,
it is unlikely that holders of land will put their land to the best use if they do not have the
assurance that they can exclude others from stepping in and taking over what they have
put their work into. Or to be really primitive, as soon as I and my closest neighbor have
accumulated enough material things that we cannot carry all of them with us on our persons
we need places to put our possessions where they will not get mixed up. There are many
other reasons. I will not rehearse the entire litany here. The real Locke, who repeats the
slogan "God gave the earth to all mankind in common" like a mantra, seemed particularly
vexed by the difficulty of preserving any semblance of a labor theory of ownership without
allowing exclusive rights to the land that one’s labor is "mixed with."* Locke was
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apparently thinking of agriculture, but the building trades have the same difficulty. Let us
call this problem Locke’s Dilemma: it seems that either one must give up equal rights to
land and thereby give up equal liberty; or one must give up the benefits of exclusive
ownership of land, and particularly the benefit of the assurance of one’s right to the
exclusive use of the fruits of one’s labor.

One need not throw up one’s hands in despair in the face of this dilemma and
arbitrarily pick one horn or the other.* There have been four attempts to solve Locke’s
Dilemma that are relevant for our purposes. The first, of course, is Locke’s own attempt,
his famous proviso that one "leave enough, and as good" land for others. In a footnote
Fried quite correctly points out that Locke’s proviso is futile:

We leave "enough, and as good" for others only when what we take is not
scarce. But when it is not scarce, it has no value. So Locke’s theory, with a
strict proviso, amounts to saying that we can appropriate land for ourselves out
of the commons only when it would be of no value to do so because there is
land in superabundance whenever we want it. Locke believes he can avoid that
paradox by supposing an England with scarce land (making appropriation
valuable) and a fictive America with land in superabundance (leaving "enough,
and as good" for all others deprived of the opportunity to appropriate land in
England). But those two conditions (scarcity in England and abundance in
America) can coexist only because, due to its locational disadvantages, land in
America is not an economic substitute for land in England.45

The second attempt, not second historically of course, is by Nozick. He replaces
Locke’s proviso with a weaker one, that the appropriation of any unowned object not
worsen the situation of others.* The question with Nozick’s weakened Lockean proviso
is, of course, "worsen the situation of others compared to what?", as Nozick acknow-
ledges.*” On Nozick’s view "the baseline for comparison is so low as compared to the
productiveness of a society with private appropriation that the question of the Lockean
proviso being violated arises only in the case of catastrophe (or a desert-island situ-
ation)."® It has been argued convincingly that Nozick’s proviso does not preserve equal
liberty but merely substitutes his favorite system of property with its inherent restrictions
on liberty for less favored (by him) systems of property with their inherent restrictions on
liberty.* In any case it is hard to imagine how one can solve Locke’s dilemma by replacing
his already futile proviso with an even weaker one.*

The third attempt is by the early (unreconstructed) Herbert Spencer.”! Spencer argues
against private property in land on the basis of the equal liberties principle.’? He proposes
that ownership of land be assumed by the state, and that the present holders of land be
compensated for the buildings and other improvements, such as fences and driveways,
that they have attached to the land, but not for the value of the land itself.>* The land would
then be leased out to the highest bidders, parcel by parcel.>* He summarizes his argument
in the following way:

Briefly reviewing the argument, we see that the right of each man to the use of
the earth, limited only by the like rights of his fellow-men, is immediately
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deducible from the law of equal freedom. We see that the maintenance of this
right necessarily forbids private property in land.

And we find lastly, that the theory of the co-heirship of all men to the soil, is
consistent with the highest civilization; and that, however difficult it may be
to embody that theory in fact, Equity sternly commands it to be done.

Whatever one may think about the practicality of Spencer’s proposal, it is clearly an
attempt to solve Locke’s Dilemma.

The fourth such attempt was by Henry George. His proposal comes down to much
the same thing as Spencer’s from the point of view of equity, but without the nightmare
of the state taking over ownership of land and leasing it out. He proposed simply that the
rent of land be collected by the state in taxation, without the state interfering with the
present tenure of land.% The only place in all of his writings where Henry George
explicitly mentions Locke is (coincidentally?) in Chapter IV of the book George wrote
about Herbert Spencer.”” That George’s land tax proposal was an attempt to solve Locke’s
Dilemma is abundantly clear from a reading of the entirety of this chapter. I will quote
just a portion.

As to land that has no value, or, to use the economic phrase, bears no rent,
whoever may choose to use it has not only an equitable title to all that his labor
may produce from it, but society cannot justly call on him for any payment for
the use of it. As to land that has value, or, to use the economic phrase in the
economic meaning, bears rent, the principle of equal freedom requires only
that this value, or economic rent, be turned over to the community. Hence the
formal appropriation and renting out of land by the community is not necessary:
it is only necessary that the holder of valuable land should pay to the community
an equivalent of the ground value, or economic rent; and this can be assured
by the simple means of collecting an assessment in the form of a tax on the
value of land, irrespective of improvements in or on it. In this way all members
of the community are placed on equal terms with regard to natural opportunities
that offer greater advantages than those any member of the community is free
to use, and are conseguently sought by more than one of those having equal
rights to use the land. 8

(It must be kept in mind that, since George did not generalize the Ricardian attack on rent
to the other factors of production, when George uses the term "economic rent" he is
referring only to land rent). It seems clear that the great proposer of the land tax, Henry
George, is morally motivated by a concern for equal liberty.”

The point of all this is not to defend Henry George.® The point is to show that what
is at stake, both structurally and historically, regarding a land value tax is equal liberty.5!
The point is that the "problem of surplus value," in the case of land, goes as deep as the
problem of preserving equal liberty within a system of property rights. The land value tax
was proposed to preserve equal liberty without giving up the advantages of holding land
privately.
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To summarize:
(1) WC’s parcel of land is something that is possible for anyone to hold.

(2) WC’s parcel of land has value only insofar as it has some advantage over the most
advantageous land still available for free.

(3) The exclusive holding of WC’s land deprives those who do not hold it of the equal
liberty of whatever advantage any one of them could have enjoyed had it not already
been held exclusively.

I have shown, I hope, that there is a conflict between full private property rights to land
and equal liberty. If I have stretched the notion of equal liberty too far for some readers,
then substitute for it, "the equal right of all for the opportunity for self-preservation, for
someplace to live, for some place to work, for someplace to play."” To make the point with
a familiar formula, WC’s good fortune necessarily "comes at the expense of those less
fortunate."

We turn finally to Chamberlain’s talent. By now it is probably obvious that I want to
say that Chamberlain’s having his talent is like my being able to reach the apples in
Scenario 3 or like my friend’s being able to write beautiful poetry.5? I want to say that his
actually playing basketball (for a price that is mutually agreeable among him and his fans)
is like my sharing my apple with my friend or picking an apple for her (for a price that is
mutually agreeable to my friend and me). I want to say that neither his having the talent
nor his exercising it deprives anyone else of equal liberty or of anything else, just as neither
my having the ability to reach the apples in Scenario 3 nor my exercising that ability
deprives my friend of equal liberty or of anything else. I want to say that Chamberlain’s
good fortune in being talented does not come "at the expense of those less fortunate;" that
his talent is not something that anyone else could have had had Chamberlain not come to
exist, and that we may well be glad for his presence on the scene, because it gives the rest
of us options that we would not have had had there not been a Chamberlain. Are there any
reasons why I should not say these things? I can think of four possible reasons, that is,
four ways to construe the Chamberlain example in such a way that it might appear that
someone is deprived of something.

The first such reason is that Chamberlain deprives his fans collectively of a quarter
of a million dollars. This is a bad reason. First, all of the exchanges are voluntary. One is
not deprived of what one gives up voluntarily. Second, this reason does not distinguish
the Chamberlain example from my Scenario 3 except that more money is involved. Third,
this reason implictly depends on the assumption that, in an exchange of money for a good,
particularly when the good is intangible, the person who gets the money wins and the
person who gets the good loses. This assumption is simply groundless. The fans may have
gotten more than their money’s worth (in the sense that each of them may have been
willing to pay fifty cents to see the awesome display of power and grace that they actually
saw).
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The second reason to believe that Chamberlain, with his talent, may be depriving
someone of something is this. If there had been no Chamberlain, then someone else, or
perhaps several someones, would have won the Most Valuable Player Award in the years
that Chamberlain won it. Someone else would have set the rebounding record or the
scoring record, or whatever record you care to name that Chamberlain set. Without having
had to play against Chamberlain someone else might have gone down in history as one
of the greats. At the very least, Chamberlain’s absence would have left a spot in the line-up
of some team, so someone has been deprived by Chamberlain of getting to play in the
NBA.

To counter this reason one must point out that basketball, including all its honors,
records, hoopla, and even the process by which its players are selected, is a game. When
one voluntarily chooses to participate in a game then one is thereby committed to its
outcome, as long as no one has broken the rules of the game. If I choose to play a game
of chess against Gary Kasparov, then I cannot complain that I have been deprived of equal
liberty, or of anything else, when I lose.

The third line of reasoning goes like this. Quite aside from basketball, Chamberlain
and the rest of us are involved in competitive situations. Chamberlain and I may want to
buy the same Rolls Royce, or the same yacht. Because of Chamberlain’s wealth he can
simply outbid me. As Becker puts the point, "in a competitive situation the loss of
competitive equality, or any deterioration of one’s competitive position, is necessarily the
loss of a good." So it does seem to be possible for Chamberlain to deprive me of
something: competitive equality.

Even if one takes this concern for competitive equality seriously it does nothing to
help Fried’s position. Outside of basketball Chamberlain has a competitive advantage only
because he has actually accumulated a fortune and/or has a track record of high actual
earnings. Even if Chamberlain borrows the money with which to outbid me, the lending
institution from which he borrows it will require either collateral or a record of actual past
earnings commensurate with the loan amount. Fried, however, compares Chamberlain’s
talent itself with appreciated land. She argues that an endowments tax, not a tax on actual
income or accumulated wealth, is analogous to a tax on the appreciation of land. Latent
basketball talent alone does not give one a competitive advantage off the basketball court.

The fourth reason that it may be felt that having Chamberlain around might deprive
the rest of us of something is this. It has been argued that when the gap between the (few)
wealthy people, like Chamberlain, and the (many) relatively less wealthy people becomes
too great, then society tends to become unstable. More often than not, when a society
becomes unstable it is taken over by a repressive regime. Therefore allowing the Cham-
berlains of the world to keep their huge incomes without a redistributive tax risks depriving
all of us, including Chamberlain, of any number of our cherished liberties.®

To the contrary, this reason is rather implausible unless taken to an extreme, and we
have seen that the case for a land value tax arises as soon as land has value at all. Second,
and more important, this reason is vulnerable to the same objection that I have made to
the third reason. Even if taken seriously the appropriate response to it would be a steeply
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graduated income tax or a tax on accumulated wealth, not an endowments tax. Talent
alone does not tend to destabilize society.

There may be legitimate problems with wide disparities in wealth and power, no
matter how these disparities have come about. They have no special connection with
surplus value. These concerns do not indicate that there is a problem with surplus value
but, if anything, that there is a problem with disparities in wealth and power. I have not
said that there is no reason for the public to lay claim to some portion of wealth in general,
but only that there is a case for a very special claim on land rent that does not apply to
Chamberlain’s talent. This I think I have shown.

What relevance does all of this have to Nozick’s entitlement theory of justice? If what
I have argued is correct then either there is one class of holdings, to which land belongs,
for which the holder’s entitlement is nothing like as absolute as Nozick believes, or an
adequate principle of justice in acquisition must prohibit the acquisition of land or at least
must prohibit the acquisition of exclusive rights to land. On the other hand, for all that has
been said in this paper, there may be another class of holdings, to which natural talents
belong, for which the holder’s entitlement is more nearly absolute. Of course there are
many more kinds of things, besides land and natural talents, that are held. Whether any
or all of these belong with land or with natural talents, or in some third or fourth, etc.,
class(es) with respect to entitlement is a matter for further research.

To conclude, the problems we have found in our investigation of surplus value® are
these. First, there is a general problem with full private property rights to land that goes
as deep as the principle of equal liberty. Second there may be general problems with
extreme disparities of wealth and power, but these problems have no special connection
with surplus value. But we have not found a general problem with market-based distribu-
tion. Moreover, because the right to the exclusive use of land conflicts with the principle
of equal liberty when land comes to have value, it would seem that land value is an
especially apt candidate for a redistributive tax for the sake of distributive justice. Since
neither the possession nor the use of natural talent conflicts with the principle of equal
liberty the same case cannot be made for an endowments tax. Wilt Chamberlain’s talent
is not like the appreciation of WC’s land. An endowments tax is not analogous to
government collection of land rent.
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