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THE LIBERTARIAN
PHILOSOPHY OF
JOHN STUART MILL

NICHOLAS CAPALDI*
Queens College

JOHN STUART MILL’S ESSAY On Liberty has been praised and at-
tacked for many reasons and from many different perspectives,
but one aspect of Mill’s work that has been overlooked is a conception
of freedom that was new to the British political tradition. I shall focus
on that novel conception of freedom in order to show that it is more
properly understood as libertarian, not liberal, and to demonstrate
how this conception of freedom sheds light both on a number of other
ideas in Mill’s social philosophy and on the evolution of his thinking.

MiLL’S NOVEL CONCEPTION OF FREEDOM

There are two major obstacles to the comprehension of Mill’s novel
conception of freedom. First, we need a terminological clarification of
the meaning in this context of libertarian and liberal. Second, the
belief that Mill is ‘the’” expostulator of liberalism is so widely held by
both admirers and critics that it has achieved a kind of textbook
status. It is this presupposition that largely distorts the reading of Mill
and the result of this distortion is that we are denied access to valuable
insights.!

Reason Papers No. 9 (Winter 1983) 3-19.
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JOHN STUART MILL 13

short, on the issue of moral libertarianism, Mill never wavered.

It is widely believed that Mill changed his views in the 1850s under
the influence of Harriet, a change allegedly reflected in the third edi-
tion of the Principles and the Autobiography. The three key issues
raised were distribution, efficiency, and moral pressure. With regard
to distribution, Mill criticized the existing system and suggested the
possibility of alternatives. But on closer inspection, the criticism turns
out to be a restatement of his view that the existing system was not
really an example of laissez-faire.

If, therefore, the choice were to be made between Communism with all
of its chances, and the present state of society with all its sufferings and
injustices; if the institution of private property necessarily carried with it
as a consequence, that the produce of labour should be apportioned as
we now see it, almost in an inverse ratio to the labour—the largest por-
tions to those who have never worked at all, . . .in a descending scale. . .
until the most fatiguing and exhausting bodily labour cannot count with
certainty on being able to earn even the necessaries of life; if this or
Communism were the alternatives, all the difficulties, great or small, of
Communism would be but as dust in the balance. But to make the com-
parison applicable, we must compare Communism at its best, with the
regime of individual property, not as it is, but as it might be. The princi-
ple of private property has never yet had a fair trial in any country; and
less so, perhaps, in this country than in some others.?®

Moreover, the variability of distribution was carefully qualified by
Mill himself.

.. .the proper distinction between the laws of the Production of Wealth,
which are real laws of nature, dependent on the properties of objects,
and the modes of its Distribution, which subject to certain conditions,
depend upon human will.®

This turns out to be a restatement of his criticism of the status quo, for
the variability Mill stressed is in institutions and customs. There is ab-
solutely no evidence that Mill ever contemplated centralized re-
distribution.

The second issue was efficiency. What Mill retracted in his argu-
ment against socialism was the general point about incentive. Mill now
pointed out that time wages and fixed salaries are also detrimental to
incentive. This is not an argument in favor of socialism.

With regard to the third issue, moral pressure, Mill asked an in-
teresting question. Could a more publicly spirited society bring more
moral pressure to bear on the problem of population, specifically,
family size amongst laborers? This problem always plagued classical
economists. Malthus and religion aside, classical liberal economists
made assumptions about social relationships that prevent any pressure
from being meaningfully applied. Not only is government intervention
forbidden, but the psychology of egoism eliminates any way of deal-
ing with the problem.
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PoLITICAL POLICY

In the previous section I interpreted the evolution of Mill’s
economic theory and policies as a progressive movement away from
classical liberalism toward libertarianism culminating in On Liberty.
If T am right, then we should expect to see the same evolution and the
same culmination in his political views.

The development of Mill’s views on political policy are well
documented both in the Awutobiography and in the secondary
literature.®' Mill began as a radical democrat, by which he meant that
he subscribed to the view that good government creates a good society
and a good government is guaranteed by universal suffrage. Very
early, he realized the inadequacy of this view. At first he tried to cor-
rect the inadequacy by stressing the need for elitism in some form
compatible with democracy (shades of Aristotle’s polity). Not
satisfied with this view, Mill then passed through a conservative
period during which he stressed the need for strong social institutions
to serve as a check on government. The final phase of Mill’s develop-
ment, from roughly 1849 on, was what I call the libertarian phase:

(@) good government is minimal government;

(b) government can only be checked by a moral society;

(¢) a moral society, therefore, cannot be created by government;
(d) neither can a moral society be created solely by social institu-
tions (including economic ones);

(e) only a society of individuals who recognize the importance of
freedom, moral freedom, can contain government and make it
work properly.

Mill’s policy recommendations can be best understood from this
point of view. In Considerations on Representative Government, he
stressed the need for professional administration, but the civil service
is not the holder of power. That is why this recommendation is dif-
ferent from Mill’s early elitism. Power resides with the represen-
tatives. Instead of a return to early authoritarianism, it is a clever ad-
ditional check on abuse. The issue is not whether there is to be a pro-
fessional bureaucracy but what the bureaucracy is supposed to do and
to whom its functionaries are responsible. In addition, the legislature
is to consist of unpaid representatives. Mill’s opposition, then, to
radical democracy was not in the interest of authoritarianism but in
the interest of restraining government abuse.??

Perhaps the most significant switches in Mill’s political policies
were with regard to the secret ballot and capital punishment. Both of
these switches are attributed to Harriet; if these changes can be inter-
preted as libertarian, then that will reinforce my claim that Harriet’s
influence was not in the direction of mindless modern liberalism but
toward a stronger libertarianism.
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Liberalism keeps turning freedom into some kind of means. This is the
result of identifying freedom with the absence of external constraint.
It is, on the one extreme, indistinguishable from license and, on the
other, gives rise to paradoxical questions about the conditions of
freedom. Ultimately it justifies social control on the grounds that such
control liberates us. For the libertarian, freedom is not a means to
anything else, including prosperity and fulfillment. If we accept this,
then we may dismiss the paradox of whether individuality is a means
to the social good or an end in itself for the individual. It is necessarily
both. A stable society is either despotic or free; and recalling the Cole-
ridge essay, if free, it requires a commitment to self-restraint or, as
Mill would put it, a life of self-imposed rules.

We are now in a position to mention why Mill wrote On Liberty.
Economic, social, and political circumstances were conspiring to
transform modern society in a way that was frightening. As early as
the second review of Tocqueville (1840), Mill saw that the character-
istic development of commerce and industry was in the direction of
larger collectives. Hence we can understand Mill’s concern for joint
stock companies and unions. This brought benefits, but it also
brought a growing threat of the centralization of power and the poten-
tial misuse of that power.?*

The political circumstance that caused alarm was the increasing
growth of egalitarian democracy—the focus moving more and more
to rights and privileges, not responsibilities. From this point of view, it
was a form of self-delusion for critics like J. F. Stephen to castigate
Mill by saying that people require custom for social order and that
most people are incapable of deciding issues for themselves. If un-
bridled democracy was a growing reality, then it was not Mill who had
created the problem, He was in fact trying to head it off.

The social circumstance that concerned Mill from as early as the
1840s was the ‘‘new moral order,”’ by which Mill meant the new pater-
nalism. As A. V. Dicey made clear in his classic account, the main
social force that carried the transition from Benthamite individualism
to collectivism was Tory philanthropy.*® It was the feudal mentality of
supercilious Tories who refused to understand the Industrial Revolu-
tion that fostered the doctrine of state paternalism, mindless and
romantic critiques of economic change, and the reform bill of 1867.
Mill, on the contrary, never romanticized either the working class or
feudalism. The whole notion of paternalism was antithetical to Mill’s
new conception of liberty and responsibility. In the light of classical
liberal crassness and Tory paternalism, Mill’s ideal of ‘‘socialism”’ is
easy to understand.

The evolution in Mill’s thought is self-confessed and self-
consciously documented in the Aurobiography. Strategically speak-
ing, the first draft of On Liberty was written in 1854 and the Auto-
biography (covering the period to 1851) was written between 1855 and
1858. Mill was at the same time rereading and restating the beliefs and
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government, it is nevertheless desirable that it should be done by them, rather than by
the government, as a means to their own mental education—a mode of strengthening
their active faculties, exercising their judgment....”" On Liberty, chap. 5; LLA edition,
ed. Shields (1956), p. 133.

9. See also Shirley Letwin, The Pursuit of Certainty (Cambridge, 1965), p. 298.

10. Mill, Collected Works, 18: 95.

11. Nicholas Capaldi, ‘“‘Censorship and Social Stability in J. S. Mill,” The Mill News
Letter 9, no. 1 (1973).

12. This point is made in both chapters one and four of On Liberty (LLA, pp. 13, 92).
13. 1bid., pp. 78-79.

14. Mill, Collected Works, 15: 550.

15. This point is also made twice in On Liberty: *‘And it seems to me that in conse-
quence of this absence of rule or principle, one side is at present as often wrong as the
other; the interference of government is, with about equal frequency, improperly in-
voked and improperly condemned.”” (LLA, p. 12). *“.. . owing to the absence of any
recognized general principles, liberty is often granted where it should be withheld, as
well as withheld where it should be granted.”” (LLA, p. 127).

16. Mill, Principles of Political Economy, bk. 5, chap. 11, sec. 1.

17. Ibid., sec. 2.

18. Ibid., sec. 8.

19. Ibid., “‘a question of fact.”” The same expression is used in sec. 12.

20. J. C. Rees, Mill and His Early Critics (Leicester, 1956).

21. Mill, Essential Works of John Stuart Mill, Autobiography, ed. Max Lerner (New
York, 1961), pp. 115, 137.

22. Mill, Essays on Some Unsettled Questions of Political Economy, Essay #5, ‘On the
Definition of Political Economy,”” Collected Works, 4: 331.

23, Mill, Collected Works, 4: 364, 372-73.

24, Ibid., pp. 375-76.

25. Ibid., 2: 207-08.

26. Ibid., 14: 22.

27. Letter to Gustave D’Eichtal (Feb. 9, 1830): ‘““Your error is this: you imagine that
you can accomplish the perfection of mankind by teaching them St. Simonism, whereas
it appears to me that their adoption of St. Simonism, if that doctrine be true, will be the
natural result and effect of a high state of moral and intellectual culture previously
received.”” Collected Works, 12: 49. The following was written to Georg Brandes
(March 4, 1872) with regard to the First International: ““Il faut que les hommes éclairés
s’occupent en attendant de préparer les esprits et les caractéres.”’ Ibid., 17: 1874-75.
28. Mill, Collected Works, 2: 208.

29. Essential Works, Autobiography, pp. 146-47.

30. Mill, Auguste Comte and Positivism (Ann Arbor, 1961), pp. 78, 81, 162, 94-95,
103-05.

31. See J. H. Burns, ‘“J. S. Mill and Democracy, 1829-61,” Political Studies, 1957.
32. There is, for example, much misunderstanding about Mill’s notion of plural voting.
Mill made clear two things. First, plural voting was to accompany universal suffrage.
Second, it was intended to have the function of an intellectual counterweight, not the
exercise of power. ‘“The representatives of the majority. .. would indeed outnumber the
others. .. .they could always outvote them, but they would speak and vote in their
presence, and subject to their criticism.”” Representative Government, chap. 7.

33. Mill to G. C. Lewis, March 20, 1859, Collected Works, 15: 608.

34. There is an analogy here to Rousseau, as well. For Mill’s position and arguments,
see Hansard Parliamentary Debates, 3rd series, April 21, 1868 (London, 1868). *‘It is
not human life only, not human life as such that ought to be sacred to us. ... We show,
on the contrary, most emphatically our regard for it, by the adoption of a rule that he
who violates that right in another forfeits it for himself.”

35. Mill on de Tocqueville, Edinburgh Review, 72, no. 41.

36. Dicey, Law and Public Opinion.






LOVE, POLITICS,
AND AUTONOMY

NEERA KAPUR BADHWAR
University of Toronto

RECENT ANGLO-AMERICAN PHILOSOPHY has seen a resurgence of
interest in the ethics and psychology of personal relations, and
books and articles with such titles as Friendship, Altruism and Moral-
ity, Philosophy and Personal Relations, and ‘Servility and Self-
Respect’ abound.’ Two disparate developments have acted as catalyst
for this turn: the discovery of Aristotelian ethics by analytic
philosophers, and the politics and philosophy of feminism. The sub-
ject of this paper is one aspect of the latter.

It is easy to see why feminism should spark an interest in the
philosophical study of personal relations; for feminism has always
been born (and it has been born more than once) ‘‘from a recognition
of personal oppression and injustice,’’? an oppression and injustice
fostered and justified by theories of inferior female nature and virtue.
But this time around, the examination of the psychological prerequi-
sites of healthy personal relations, and especially of healthy romantic
love, has resulted in a startling phenomenon in academic philosophy—
an explicit and self-conscious rejection of the ethics of self-sacrifice as
an ethics that is incompatible with self-respect and autonomy and
thereby, ultimately, destructive of genuine love.

This theme is of course familiar to readers of novelist-philosopher
Ayn Rand (whose contribution is, deplorably, not acknowledged by
these writers), but it is revolutionary in academic philosophy. Unfor-
tunately, the same writers who emphasize autonomy and the morality
of ““proper”’ self-love in the personal realm also for the most part ad-
vocate statism-—a political philosophy of sacrifice and coercion—as a
means to this end. This, of course, is a blatant contradiction: as liber-
tarian feminists have pointed out, exchanging the oppression of
husbands and fathers for that of the state is hardly an advance on the
road of liberation.*

Reason Papers No. 9 (Winter 1983) 21-28.
Copyright © 1983 by the Reason Foundation.
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justifies, their advocacy of programs of social and economic state in-
tervention; (2) it contains, nevertheless, an important element of truth
that is usually overlooked or denied by libertarians on the mistaken
belief that granting it will commit them to accepting this false notion
of coercion. The result, however, is a weakening of the libertarian
position insofar as this denial of an intuitively insistent truth is seen as
essential to its defense.

A central idea of the socialization thesis, an idea that is common-
sensical enough despite the technical vocabulary, is that our social in-
stitutions, and particularly the family, play a crucial role in the defini-
tion of our selfhood, the beliefs and attitudes we acquire regarding the
values we ought to pursue, the virtues we ought to inculcate, and their
proper expression. So, for example, what we regard as appropriate
and desirable expressions of concern or love for others, and as our
legitimate expectations of them, is learned through paradigm cases of
such concern and caring shown by parents and spouses. But these
paradigms (inevitably?) exemplify these attitudes and traits in
distorted or harmful forms, so that concern and compassion in
women come to be ‘‘associated with negative qualities such as
dependence, sense of inferiority, and self-denial, instead of, as they
ought to be, with positive qualities such as autonomy and in-
dependence.”’® In the post-Feminine Mystique era—not t0 mention
the post-Fountainhead era—it is easy to recognize the truth of this
contention.’

However, we are also told that these negative qualities are not sim-
ply individual psychological traits but ‘‘an integral part of the social
structure to which women are relegated in our society, in which they
are generally denied independence, and thus actually are dependent on
their parents, brothers, husbands, sons.”’ It follows that ‘‘the struc-
ture of marriage is a relationship in which women are objectively
dependent and which also causes the individual woman’s emotional
make-up to be characterized by dependence.”” The authors emphasize
that ‘it is the institution of marriage and the socialization of women
which brings about such a situation, and not a defect in the individual
person.’’'? ,

What are we to make of this? Taken in its entirety, it is clearly a
statement of social determinism and denial of moral responsibility for
one’s character and actions, a view wholly incompatible with the
metaphysical and ethical foundations of libertarianism. It is also
clearly incompatible with the actual moral beliefs and practices of
people (including feminists in real life).

Nevertheless, I believe that it builds on an element of truth that is
perfectly compatible with the thesis of self-determination and respon-
sibility but is usually denied by libertarians seduced by statements of
what I shall call Super Freedom. A prime example of such a statement
is psychologist Nathaniel Branden’s otherwise eloquent and inspiring
declaration: ““Of any value offered to him as the right, and any asser-
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another person economically and socially, so that our goals have to
take second place to his or hers.!*

None of this, of course, supports the feminist contention that we
are caused by our environment to be dependent, etc. On this view,
there can be no difference between adopting a belief or value sub-
consciously and adopting it critically. And there canbe no possibility of
changing it when we become aware of it."’

This last lands the feminists in a dilemma: theoretical consistency
(consistency with their theory of social determinism) demands that
they assert this. But practical consistency demands that they deny it;
for it contradicts the fact and point of their attempts to raise con-
sciousness through writing and women’s groups. So they sort of assert-
it-and-deny-it: consciousness-raising groups, we are told, ‘‘have
enabled individual women to discover caring with autonomy.’’ But we
are also told, on the same page, that ‘‘the women’s group can aid its
members to see that their problem cannot be solved by personal
change or in the isolated sphere of the group.”’'¢ Determinist feminists
both admit the possibility of individual change—of change that
transcends social structures—and deny it.

Their worst philosophical fault, however, is their failure to see that
by rejecting autonomy in the metaphysical sense, they undercut the
logical basis of the autonomy they call for in the psychological power
sense. If all our beliefs and desires are determined by our social en-
vironment, then the distinction between independence and
dependence becomes vacuous.

This metaethical view has predictable political consequences. It
leads to a definition of coercion that cuts across the distinction be-
tween speech and action and justifies, ultimately, programs of
political suppression of free speech.

Thus, in a discussion of consent and coercion, Judith Tormey
divides coercion into two kinds: ‘‘(a) cases where the coercion is an
overt form of force [a gun at one’s head; the threat of starvation] and
(b) cases where the coercion is covert and more difficult to detect [the
shaping of one’s beliefs about oneself, for example].””!” The ‘‘coer-
cive,”’ or oppressive, device Tormey is concerned with here is the
morality of self-sacrifice.'®

Feminists justify their advocacy of the censorship of pornography
by denying that such restriction is a suppression of free speech. And
indeed, if pornography ‘‘is a powerful agent of socialization’’ that
““fosters acts of violence against women’’> and thus ‘‘constitutes a
threat to one’s physical safety and emotional well being,”'* they have
both logic and morality on their side when they insist that its suppres-
sion is not an issue of free speech.

But if pornography, then why not other ‘‘oppressive devices”’—
such as the morality of self-sacrifice, which ‘‘forces’” women into in-
ferior social positions by ‘‘making” them form false beliefs about
themselves, which in turn render them ‘‘incapable’’ of taking advan-
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the constitutions may be seen to involve friendship just insofar as it in-
volves justice.”’?” Elsewhere Aristotle tells us that the individual must
exercise his own practical reason if he is to be virtuous and happy.?®
And since the state exists for eudaimonia,*® we can infer that the just
state will allow individuals the freedom to make and follow their own
choices and plans. It is in such a state, a state inhabited by humans
who are free and equal, that friendship will best flourish, True unity is
a result of plurality. If friendship, justice, and peace are the aim of the
state, it must be and remain a plurality, a plethos.

A state with the kind of unity that Plato envisages—the unity of one
mind and will, that of the guardians—is, in the first instance, impos-
sible. But even were it possible, it would be undesirable. For it would
destroy the freedom and equality that are necessary for friendship.3°

Feminists who declare so easily that ‘‘the personal is political”’—
and nowhere more than in the sexual love of man and woman?®'—
would do well to reflect on these remarks.

1. L. Blum, Friendship, Altruism and Morality (London: Routledge & Kegan Paul,
1980); Alan Montefiore, ed., Philosophy and Personal Relations (London: Routledge &
Kegan Paul, 1973); T. E. Hill, ““‘Servility and Self-Respect,’’ in Rights, ed. David Lyons
(California: Wordsworth, 1979).

2. Carolyn W. Korsmeyer, ‘‘Reason and Morals in the Early Feminist Movement:
Mary Wollstonecraft,”” in Women and Philosophy, ed. Carol C. Gould and Marx W.
Wartofsky (New York: G. P. Putnam’s, 1976), p. 97.

3. Sharon Presley and Lynn Kinsky, ‘“Government Is Women’s Enemy,’’ Association
of Libertarian Feminists Discussion Paper, (New York, 1976, 1979).

4. Thus Joan K. Taylor’s ‘“The Welfare Mystique” (/nquiry, Nov. 1982), which
presents evidence for the thesis that welfare programs have actually led to greater pov-
erty and a narrowing of women’s horizons.

5. Korsmeyer, ‘‘Reason and Morals,”” notes that ‘“‘as women became conscious of and
actively dissatisfied with their place in the social order, their oppression as they per-
ceived it was explained in the context of the prevailing ideas of the time, and, accord-
ingly, prescription for change mirrored much contemporary political philosophy as
well”” (p. 97).

6. I am aware that some libertarians do not subscribe to the thesis of autonomy. Thus,
in ““What Means This Freedom?”’ John Hospers argues for a form of psychological
determinism. Nevertheless, I believe that the notion of the self-determining individual is
a necessary metaphysical foundation for the ethics and politics of liberty.

7. Unfortunately, I have been unable to obtain Sharon Presley’s seminal ‘‘Liber-
tarianism and Feminism,” referred to in Taylor’s ‘““Welfare Mystique.”’ So I do not
know what has already been done in this area.

8. L. Blum et al., ““Altruism and Women’s Oppression,”’ in Women and Philosophy,
ed. Gould and Wartofsky, p. 223.

9. Betty Friedan, The Feminine Mystique (New York: Norton, 1963); Ayn Rand, The
Fountainhead (New York, 1943).

10. Blum et al. ““Altruism and Women’s Oppression,’’ pp. 229, Ibid., p. 231, 236. I
should note here that not all feminists subscribe to the social-determinist view. Friedan
in Feminine Mystique discusses at some length the importance of accepting responsibil-
ity for one’s character and actions, while acknowledging the influence of society’s in-
stitutions and values.

11. Nathaniel Branden, The Psychology of Self-Esteem (Los Angeles: Nash, 1969),
p. 47.






RATIONALITY AND FREEDOM
IN ARISTOTLE AND HAYEK

FRED D. MILLER, JR.
Bowling Green State University

THE POLIS EXISTS ACCORDING TO NATURE, Aristotle argues, be-
cause it originates for the sake of life and continues to exist for
the sake of the good life (Politics 1. 2. 1252b27-30). Modern liberal
critics have pointed out that by assigning such a positive goal to the
polis, understood as the state, Aristotle has compromised his dedica-
tion to liberty.! Nevertheless, some philosophers argue that certain
distinctive doctrines in Aristotle’s ethics can serve as grounds for a
defense of individual freedom antithetical to Plato’s authoritarian
social philosophy.

First, there is the doctrine that the ultimate good is eudaimonia,
i.e., flourishing or happiness. Many commentators find eudaimonia
to be quite different from the concept of utility, which forms the basis
of modern welfare economics, for flourishing does not consist in
““maximizing’’ anything. Rather, flourishing is an inclusive concep-
tion of the good life, comprehending a plurality of specific values:
primarily actualizations of intellectual virtues and, secondarily, of
moral virtues. Thus, David Wiggins remarks that ‘‘in Aristotle’s
Politics that form of government is held to be best in which every
man, whoever he is, can act well and live happily.” Aristotle’s
‘“theory does not subserve a program for social action to maximize
anything.”” Wiggins adds: ‘‘Insofar as it suggests a social program, the
program is only for the removal of the public impediments to
eudaimonia.’’?

A second doctrine involves the concept of choice (proairesis). Flour-
ishing consists in activity in accordance with perfect virtue, but vir-
tuous acts must be chosen for their own sakes (Nicomachean Ethics 2.
4. 1105a26-33; Eudemian Ethics 8. 3. 1248b40-1249a8). If another
person makes your choices for you or forces you to act in a certain
way, you will not be acting virtuously thereby, but only as if you were

Reason Papers No. 9 (Winter 1983) 29-36.
Copyright © 1983 by the Reason Foundation.






ARISTOTLE AND HAYEK 31

Aristotle provides detailed and difficult discussions of the relation-
ship between the action taken by the moral agent and the practical
reasoning leading up to it. The most plausible interpretation is that the
employment of practical rationality in the planning process can be
completed only at the time of action, and that it includes, as its ter-
minus, a practical syllogism. In the Motion of Animals, for example,
Aristotle describes the following reasoning:

1 need covering; a cloak is a covering. I need a cloak. What I need, I
have to make; I need a cloak. I have to make a cloak. And the conclu-
sion, the ‘I have to make a cloak,”’ is an action. And he acts from a
starting-point. If there is to be a cloak, there must necessarily be this
first, and if this, this. And this he does at once. [701a17-22]

The reasoning here involves both means and ends reasoning (“‘If there
is to be a cloak, I must do X, and to do X I must do Y, etc.”’) as well as
the practical syllogism (which generally has the form, ‘‘An A is to be
acted on in such and such a way, this is an A4, so this is to be acted on
in such and such a way”’). It is also evident that the reasoning leads
‘“at once’’ to action.

There are a number of passages in the Nicomachean Ethics which
indicate that practical rationality is exercised in the concrete context of
action: ““‘Nor does practical rationality deal only with universals. It
must also recognize particulars, since it is concerned with action, and
action has to do with particulars’® (V.E. 6. 7. 1141b14-16). Further,
practical rationality is ‘‘concerned with the ultimate, for this is what is
to be done’’ (6. 8. 1142a24-25). Aristotle uses *‘particular’ (kath’
hekaston) and ‘‘ultimate’ (eschaton) to refer to concrete individuals
like Socrates, which are objects of sensory observation in the context
of action. Aristotle’s position here is quite reasonable. In normal cases
of planning—in business, teaching, healing, warfare, etc.—the proc-
ess of working out what to do cannot be completed before action, and
perception of the field of action must make a contribution. Even if
one has drawn up contingency plans for a battie, these necessarily will
be incomplete, in that the final crucial stages of the plan can be iden-
tified only by coming in medias res. A deliberating doctor should also
take into account the observable peculiarities of a patient, as Aristotle
emphasizes: ‘““While, on the whole, rest and abstinence from food are
good for someone with a fever, for a particular person they may not
be’’ (N.E. 10. 9. 1180b8-10). Moreover, a patient’s condition changes
in observable ways, which requires continuing revisions in one’s plan
of treatment. Thus, deliberation or planning terminates with the iden-
tification of individual things and circumstances in the context of ac-
tion and can be considered complete only at the time of action. Fur-
ther, practical rationality is concerned with the ultimate, which is the
object of perception (N.E. 6. 8. 1142a26-27). Aristotle links percep-
tion to the working of insight or nous in practical contexts (N.E. 6. 11,
1143b5). An understanding of this notion of practical insight is
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children, an observation that seems to recall another passage, in which
he says that young people cannot have practical rationality because
they lack experience (N.E. 6. 8. 1142a12-16). It is reasonable to infer
that the lack of nous of the young involves their inexperience and
resulting inability to identify particular ways of attaining their goals.

Aristotle does not go into detail about the precise contribution of
insight and experience in these passages, but he evidently has in view
the necessity of perception in order to find the means. For example, a
youthful person may possess natural generosity but, due to inex-
perience, may blunder disastrously in trying to act generously. He may
err in identifying the proper beneficiaries of his actions. He may be
mistaken in the form his generosity should take, so that he ends up in-
sulting or humiliating his beneficiary. He may be wrong about the
magnitude of the gratuity or the beneficiary’s true interests, his timing
may be off, and so forth. ‘“In the case of such particular matters, the
decision rests with perception’ (N.E. 4, 5. 1126a31-b4; N.E. 2. 9.
1109a24-30, b20-23). But, as the foregoing passages about the young
suggest, the ability to perceive available opportunities in one’s field of
action presupposes experience. The role of experience in practical
cognition is, in a way, analogous to its role in theoretical inquiry; for,
by experience one can ‘‘go on’’ to new and difficult cases and identify
specific means for attaining one’s ends.

Insight is called perception, and like practical rationality, it is
directed to the concrete object of perception. Insight is, in effect, the
perception that an individual thing will serve one’s needs. Since prac-
tical rationality is excellence at deliberation, the implication is that
deliberation can be completed only at the time of action by the agent
observing the field of action and that insight brings deliberation to
completion through the identification of suitable means in the field of
action. For example, if one has the goal of eating healthful foods, the
process of deliberating about what to eat will be properly completed
when one observes a particular object in one’s environment, observes
that it is, say, a piece of chicken, and observes that it will serve as a
means to one’s ends.

Moreover, insight is the perceptlon of “‘what is ultimate and con-
tingent and the minor premise,”” which serve as the starting points for
the goal (NV.E. 6. 11. 1143b3). Insight is the perception that a percep-
tible means (the ultimate thing) is required to reach one’s end pre-
scribed in the minor premise.

Thus concludes the defense of the interpretation of Aristotle on ra-
tionality in action according to which practical rationality is exercised
at the time of action, practical insight is indispensable to the comple-
tion of rationality, and the practical syllogism is a part of deliberation.

This view of rationality and deliberation holds both for the
technical case in which the doctor who is deliberating about how to
treat a patient and for the moral case in which the citizen is trying to
determine what is the generous thing to do. Practical moral knowledge
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siderations. He compares the difference between a system in which
prices are registered by a central authority on the basis of certain
mathematical formulas and a free-market system to the difference
‘“‘between an attacking army in which every unit and every man could
move only by special command and by the exact distance ordered by
headquarters and ways in which every unit and every man can take ad-
vantage of every opportunity offered to them” (p. 187). The sugges-
tion that an ‘‘omniscient’’ planning board could draw up a plan,
which was to be mechanically implemented by plant managers and
workers, and that such a planning board could modify this plan by
‘“‘trial and error’’ on the basis of new data, involves a false view of the
context of human action and planning.

If in the real world we had to deal with approximately constant data,
that is, if the problem were to find a price system which then could be
left more or less unchanged for long periods, then the proposal under
consideration would not be so entirely unreasonable. With given and
constant data such a state of equilibrium could indeed by approached by
the method of trial and error. But this is far from being the situation in
the real world, where constant change is the rule. [p. 188}

Effective planning in a social context requires a method that will serve
the most ‘‘rapid and secure adjustment to the daily changing condi-
tion in different places and different industries.”

Hayek accepts the Aristotelian view that planning is normally car-
ried to the point at which the individual is directly observing the con-
text in which he is acting and deciding on the most appropriate op-
tions. The knowledge required is knowledge of the particular cir-
cumstances in which the economic agent is acting. Hayek rejects as the
““fallacy of composition’’ the claim that all the available data would
be compiled and used to draw up a master plan for everyone to follow:

.. .it is the main merit of real competition that through it use is made of
knowledge divided between many persons which, if it were to be used in
a centrally directed economy, would all have to enter the single plan. To
assure that all this knowledge would be automatically in the possession
of the planning authority seems to me to miss the main point. [p. 202}

Each person acts within a specific context, facing specific alter-
natives, and plans on the basis of the knowledge that he possesses in
virtue of his special circumstances. This knowledge is based on direct
observation and, as Aristotle would say, is of the ultimate particular.
For example, the decision of ‘‘whether and in which way the making
of tools already in use should continue to be disposed of’’ is not a
judgment about a type or class but about ‘‘an individual whose
usefulness is determined by its particular state of wear and tear, its
location, etc.”” (p. 154). Likewise, detailed technical know-how is not
found in a prefabricated form: ‘“Most of it consists in a technique of
thought which enables the individual engineer to find new solutions






A PHYSICAL DEFINITION
OF RIGHTS
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HAT IS A RIGHT? Despite copious usage, this simple word still

lacks an unequivocal definition. Innumerable attempts to cap-
ture its elusive meaning have only succeeded in substituting equally
vague and imprecise terms.' The intent of this paper is to define rights
in terms of the physical quantities of mass, space, and time, enabling
one to determine, with rigor, who caused what to whom and to what
degree in human interactions.

ARBITRARY ““RIGHTS”’

“Rights” is a fundamental concept in both legal and ethical
theories. What is good for a person obviously has some relation to
what his rights are. Usually, a person’s ethical duties are a subset of
his more extensive rights. Consequently, developing an ethical theory
requires an understanding of rights to assure that none are trans-
gressed.

Similarly, the law is thoroughly dependent upon the concept of
rights. The impreciseness of the prevailing definition probably ac-
counts for the inconsistency and murkiness of legal opinions.? Are no-
smoking laws in public places just? Does neighbor Smith have the
right to smoke in his own house while in a guest’s presence? Does a
fetus have rights? Do its rights prevent the woman from aborting it?
Does the father have any rights over the fetus?

The questions regarding rights are endless and, evidently, are essen-
tial enough to involve the ‘‘right to life’” itself. That all the aforemen-
tioned questions are still heatedly debated evinces the unsatisfac-
toriness of the current definitions. Right has been variously defined as
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What, however, is an action that violates another’s rights? Usually,
one who causes or is responsible for harm to another is considered to
have violated that person’s rights. ‘‘Rights,”’ therefore, is related to
causation. Since causation is a well-understood, defined, and observ-
able physical phenomenon, we will use it to formulate a definition of
rights. More precisely, causation will be used to determine guilt and
innocence.

Of course, this use of causation is not novel, although using it as the
only factor is novel. The law subdivides causation into proximate and
actual causation. Actual causation is defined as the causes in fact of
an event. Whether something or someone is a cause in fact of an event
is decided by the laws of physics. Proximate causation is man-made. It
serves to delineate arbitrarily which humans-causes are legally held
responsible and which are exculpated.®

For example, a car driven by Adams bumps into pedestrian Barnes,
hurling him into Conrad, a postman. Conrad had been bending over
speaking to Dorothy, who was poised spade in hand while gardening.
Barnes propels Conrad head-first into Dorothy, who is thereupon
thrust onto her spade and fatally stabbed.

Adams is a cause in fact of Dorothy’s death. He initiated the chain
of events or, in other words, was the driving force for each succeeding
mass to interact physically. In legal jargon, Adams is, therefore, an
actual cause of Dorothy’s death. The question then becomes whether
he is legally the cause (i.e., guilty). This falls under the category of
proximate causation.

For this example, the question of proximate causation is phrased as:
““Is Adam’s action a substantial factor in causing Dorothy’s death or
is it too remote?’’ Under proximate cause, the lawyer is charged with
arguing the social advisability of recognizing Adams as either being or
not being the proximate cause of Dorothy’s stabbing.’

The purpose of the concept of proximate causation is to prevent fin-
ding culpable someone who has ‘‘innocently”’ triggered a disastrous
event or chain of events. Yet, note the impreciseness and subjectivity
of the terms foo remote and substantial factor. Even if the truth of a
verdict could be ascertained, how could it be ascertained in this in-
stance? What is a substantial factor? What is too remote? Guilt and
innocence (liability and no liability) are determined by individual in-
terpretations of these vague terms.

A more essential question is, Why must Adam’s act be a substantial
factor in Dorothy’s death in order for Adams to be guilty? In other
words, why should guilt be determined by a substantial-factor test?
Why isn’t every actual cause legally liable? The standard answer is
that this society simply does not view an act as being sufficient for
culpability.'® It must be accompanied by some blameworthy mental
state. The mental state can be one of either intent or reckless indiffer-
ence—anything to eliminate an individual who unknowingly flips on a
light switch and sets off a bomb. Buy why is a particular mental state
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Andy out of the chair’’? No. We would conclude that Andy caused
the fight, since he violated Alice’s rights. Alice had primacy of action
over the chair for the evening (assuming the primacy of action over the
chair is decided anew at the beginning of each evening period). Upon
his sitting in the chair, Andy had second primacy of action. He would,
therefore, have had a “‘right”’ to the chair over everyone else except
Alice. When Alice came back to claim the chair, he should have
vacated it.

To take another illustration, suppose a person rushes in to defend
another person from a third person’s attack. This so-called Good
Samaritan thinks he is witnessing a victim of a mugging. He jumps in
and pummels the assailant—who is, in fact, a policeman making a
legitimate arrest. Certainly, this is a more complex example. However,
the cause is still determined by the primacy of actions of the persons
involved. The ‘“Good Samaritan,”’ if he is not aiding a victim,
becomes liable himself for having caused an attack.

PRIMACY OF ACTION

As stated, primacy of action is a concept involving space, time, and
entities. Primacy of action is defined as ‘‘the occupation of a space
and time.”” Consequently, anyone interacting with an entity has
primacy of action with that entity. When, as in the previous example,
Andy sat in the chair, he had primacy of action with that chair.
However, Alice had interacted with the chair prior to Andy, so she
had first primacy of action with the chair and Andy had second
primacy of action. If Alice again vacated the chair and their mother
sat in it, then the mother would have third primacy of action for the
chair. In answer to the simple question concerning who had rights to
the chair: Alice has first primacy of action, Andy has second primacy
of action, and their mother has third primacy of action.

Primacy of action for moving bodies works similarly. A jogger
Henry running a circular route over virgin ground has primacy of ac-
tion for his path. (It makes no difference whether he runs at specific
times or not.) Suppose there is another jogger Henrietta, whose cir-
cular route encompasses Henry’s course. Again, she has primacy of
action for the ground she occupies. Henrietta then alters her route to
intersect with Henry’s at point x. They both begin jogging at 7:00
AM.; however, Henrietta does not occupy point x until after Henry
has passed through it. Henry, of course, has first primacy of action
for x, while Henrietta has second primacy of action. Since they do not
conflict at point x, there is as yet no problem.

Previous Primacy of Action
When they do conflict, there are two questions to ask regarding
primacy of action: Who has previous primacy of action for the space
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Exclusion of an Interaction

The person who has first primacy of action with an entity and space
has exclusive ownership of that entity and space for the times he
chooses to interact with that space and entity. A person’s primacy of
action is violated not only by a collision (as in the previous example)
but also when the owner must move in order to avoid (exclude) a colli-
sion (interaction).

A primary resulting action (primary resultant action) is an actor’s
(A’s) action that would have primarily caused an interaction with an
actor (B) except for at least one of the actors’ action(s) to exclude that
action and its interaction. The action of excluding is defined as
primarily resulting from A’s actions.

For example, Whitston is sitting in his lawn chair underneath his
shade tree while sipping a glass of cold lemonade. He has his feet
propped up on a wrought-iron table as he balances himself on his
chair’s back two legs. His son, Whitston Junior, is bowling on their
expansive front lawn with a friend. After a brief, laughing consulta-
tion with his friend, Junior turns, bowling ball in hand, and pulls back
his arm, aiming at Whitston’s back chair legs. His aim is perfect, but
Whitston Senior sees the ball coming. In attempting to set the chair
forward on the ground, he loses balance and falls backward into the
tree trunk. He receives a prominent bump on his head.

In this example, Junior’s bowling the ball resulted in Whitston’s
bump but did not cause it. His father’s own act of losing balance and
falling backward into the tree caused his injury.

Resultant actions are a general classification of actions that include
causal actions. The action that would have caused an interaction to an
actor except for another actor’s action(s) to exclude it is a resuitant ac-
tion even if it does cause the interaction.

Suppose Junior had succeeded in bowling over his father’s chair.
The hurled ball sent Whitston over backwards on his head and into the
tree trunk. The thump gave Whitston Senior an egg-shaped swelling
on the back of his head. In this case, Junior’s bowling the ball caused
Senior’s fall, and it also resuited in his bump.

Our postulation is that a person (actor) is liable for all his actions that
primarily result in the violation of another person’s first primacy of
action. Since Whitston Senior has first primacy of action over the
chair (as given) and the ground on which it stands, Junior violates his
primacy of action with his primary resultant actions: (@) he primarily
results in Whitston’s act to exclude the interaction that otherwise
would have occurred or (b) he primarily causes his chair to fall over by
hitting it with his bowling bail.

The Nature of the Ownership
This paper is necessarily a brief discussion of the primacy of action.
All implications of its application cannot be covered, but a few addi-
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MENTAL STATES

In the scheme presented here, what is the relationship between
responsibility and the ‘‘criminal’s’’ mental state? Responsibility is not
determined and has no relationship to the mental states of the actors
involved in the interaction.

Mental states are an inextricable part of today’s law. The division of
the law into civil and criminal is based on the responsible party’s men-
tal state. For example, in his own house which he also maintains,
Henry stumbles and falls down a flight of stairs. He smashes into
Peter, a visitor, and breaks Peter’s leg. Applying the law, since Henry
did not intend to break Peter’s leg and did not exercise a reckless
disregard for Peter, he is only (if at all) civilly liable. In fact, Henry
must be found negligent to some minimal degree to even be held civilly
liable to Peter.

Why does the law hold that a mental state is integral to civil or
criminal liability? Does Peter care whether Henry intended the act?
Certainly, Peter’s medical bills exist regardless of Henry’s intent. The
answer given repeatedly by both law professors and legal texts is that
common sense so dictates.!' ‘“We feel,”’ they claim, ‘‘that a person
who through blind chance causes some wrong ought not be held
responsible for the act.”” Peter might not agree. (If he did, however,
he would not seek legal redress against Henry.)

Of course, the latter is an example of a relatively minor and
reparable injury. Suppose, however, that Henry had instead killed
Peter when he fell on him, landing on him with such force that Peter’s
body was flung onto the concrete floor. Further, Henry’s fall was not
even the result of negligence. He lost his balance when he stubbed his
toe on his stair. Is this the type of person, a law professor might ask,
whom we would want to hold responsible for manslaughter? From the
obvious facts, Henry is responsible for killing Peter. He physically
caused Peter’s death by knocking him down. Consequently, since the
legal theory presented here disregards mental states, Henry is respon-
sible for manslaughter.

The hypothetical law professor would disagree with this conclusion.
He agrees that Henry caused Peter’s death. Henry violated Peter’s
primacy of action by ‘“‘moving into’’ Peter’s body. Nonetheless, the
law professor would deny Henry’s responsibility for Peter’s death.
Why? The law professor wants to carry causation one step further. He
wants to find out whether the perpetrator had a mental state that in-
itiated the physical causation chain. Did Henry, for instance, choose
to step on the stairs in such a manner as to cause him to stub his toe
and lose his balance? Or, if he did not actually choose it, was he never-
theless aware of the step’s irregular structure and negligently stepped
on the step anyway? The law professor and the existing law do not
want to hold guilty the person who is an innocent victim of cir-
cumstances. For example, a hunter whose stray high-powered bullet
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kills for no sane reason receiving a lesser sentence than a man who
kills that murderer for revenge. Or, analogously, a husband kills his
wife upon finding her in another man’s bed. A court might conclude
that he killed in a fit of passion, which would mitigate his sentence. If,
however, that wife’s father killed the husband a week later, then he
probably would be found to have committed nonmitigable premedi-
tated murder.

In summary, one of the defects with adding mental states to the
causal chain is inability to prove them. Psychiatry has not established
what evidence or actions must be present to prove that a person is ““in-
sane,”’' “‘intentional,”’!’ or suffered from an ‘‘irresistible impulse.””!®
Whereas, to prove X caused an involuntary interaction with Y re-
quires showing: (1) the alleged action did primarily result in, is
primarily resulting in, will primarily result in, or would have primarily
resulted in an involuntary interaction with Y; (2) X is, as alleged, the
person who took that action; and (3) Y is the person, as alleged, who
had the interaction occur to him without his consent. Note that in his
defense, X has the burden of proving the interaction was consented to
by Y.

TOPICAL APPLICATION: ABORTION

In debates over abortion, the all-important question is, When does
life begin? Even granting the advocates of prohibition of abortion
their extreme position that life begins at the moment of conception,
abortion is still legal under the system of justice briefly outlined here.

A woman has primacy of action over her body and its interaction
with the fetus. To avoid criminality, she cannot take an action that is
primarily resulting in, did primarily result in, will primarily result in,
or would have primarily resulted in an interaction with the fetus that is
not consented to by the fetus. She may therefore exclude or terminate
her interaction with the fetus. If the fetus is a human life, as assumed
here, then the mother may not interact ‘‘harmfully’’ or injure the
fetus upon removing it from her uterus.

This removal of the fetus presumably is, for the fetus, an involun-
tary interaction, and the mother does thereby cause its death. By sim-
ply touching the fetus, however, she does not primarily cause its
death. Of course, if the mother had the fetus yanked out so abruptly
as to sever its head, then the mother would have primarily caused its
death. Assuming the fetus is a human being, the actual mechanics of
the abortion therefore is important in determining whether the mother
does or does not primarily result in the fetus’s death.

Analogously, imagine a man Gerald who is senile and entirely
dependent on another man, Fred. Without Fred’s constant atten-
dance, Gerald would die. Fred and Gerald have no contract. Fred
merely started spontaneously to care for Gerald as something to do
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person’s primacy of action, and the enforcement of these laws inflicts
injustice on a massive scale. For example, when a residential complex
grows up near a preexisting farm or airport and the homeowners com-
plain of the noise, smell, or appearance, many courts will not ac-
knowledge the farm’s or airport’s primacy of action.!® Rather, with a
utilitarian justification, they will rule for the residential owners. Ob-
viously, a clear, precise definition of rights is an invaluable aid to
earnest judges and jurors whose task now at effecting justice is woe-
fully haphazard.
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Discussion Notes

DISTRIBUTING
ACKERMAN’S MANNA

N HIS RECENT BOOK Social Justice in the Liberal State, Bruce Acker-

man presents a lively version of liberalism as a social and political
philosophy.! After isolating a few abstract principles that he regards
as the core of liberal theory, Ackerman applies them to a variety of
more concrete issues—for example, abortion, exchange, education,
and citizenship. In the present paper I will discuss his treatment of the
distribution of wealth. My contention will be that he has seriously
misunderstood the nature of claims for a share of wealth. When their
real nature is understood, 1 argue, it is no longer clear that
Ackerman’s preferred solution—equal shares—is the outcome that his
own liberal principles would favor. The point at issue goes beyond
Ackerman’s work, however, and reaches to the moral basis of claims
to shares of a community’s resources.

Ackerman first presents two principles—the Rationality and
Neutrality principles—that he regards as embodying the essence of
liberalism. He then applies these principles to a highly idealized situa-
tion. In the latter part of his book he considers more realistic situa-
tions, while claiming that the results from the ideal case can be applied
without abandoning liberal ideals. I wish to argue that even in the
ideal case, Ackerman misunderstands the sorts of claims that people
typically make in order to receive material resources.

Ackerman conceives of the task of justifying a particular set of in-
stitutions or relations dialogically. That is, a person has justified his or
her enjoying a particular set of rights or privileges when that person
has been able to reduce to silence any conversationalist who might
challenge these privileges. For example, if I am an industrialist whose
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The Neutrality Principle is:

No reason is a good reason if it requires the power holder to assert:
(a) that his conception of the good is better than that asserted by any of
his fellows or
(b) that, regardless of his conception of the good, he is intrinsically
superior to one or more of his fellow citizens.

[P. 11, emphasis in original]

It is easy to see that the Neutrality Principle will stymie certain sorts
of reasons offered in defense of some distributive proposals. If A
claims that more manna ought to be given to her so that she can build
a cathedral, and she defends her proposal on the grounds that
cathedrals are superior to, say, houses, her reason is disqualified by
part (a) of Neutrality (p. 44). On the other hand, if she appeals for
more for herself on the grounds that she is intrinsically superior to,
say, Jews or blacks, these reasons are ruled out by part (b) (pp. 44-45).
Although Neutrality and Rationality seem relatively weak and formal,
Ackerman argues that they eliminate virtually every conceivable pro-
posal for distributing manna in the situation described. He concludes
that there is only one proposal that could survive a conversation con-
ducted along liberal lines (pp. 57 ff.). This would simply be to give
each person an equal share of manna. Now when Ackerman considers
distributive principles for more realistic cases, he by no means insists
upon material equality. But his suggestion that an ideal case would re-
quire equality is itself of interest. And, of course, the ‘‘ideal’’ case is
not the best imaginable case—perhaps that would be where everyone
had an infinite amount of manna. Ackerman’s case is ideal because a
number of contingently complicating factors have been removed.

Before I state what I think is the most serious problem with Acker-
man’s analysis, I want to offer a quibble. Like many egalitarian
writers, Ackerman carelessly equates an equal distribution with a
distribution where everyone receives the largest possible equal share.
But these are not necessarily the same. If we have two pounds of
candy and ten people, the latter idea would mean that each gets one-
fifth of a pound. But if each persons receives one-tenth of a pound,
and the rest is destroyed, they would all have an equal share. Indeed,
if everyone got no candy, they would have equal shares. So equal does
not mean ‘‘greatest equal.”” And, as far as I can see, if a suicidal per-
son in Ackerman’s imaginary spaceship proposed that everyone get no
manna, there would be no violation of the two liberal principles
Ackerman advances. If equality is the liberal preference for the
distribution of a limited quantity of goods, then there is no deter-
minate liberal distributive scheme; for there is an infinite number of
ways of equally dividing a finite amount of goods.

The more serious problem, though, centers around the word intrin-
sic; for one only rarely encounters a claim for material resources that
depends on a claim of the intrinsic superiority either of the claimant or






ACKERMAN’S MANNA 55

others who want to pay them their price. An equal initial distribution
will soon result in inequalities, as the more efficient producers have
manna directed to them by others. And Ackerman has no complaint
about inequalities arrived at by free exchange in this way.

This suggestion, however, offers no rejoinder to the theoretical
point at issue. It is true that an initial allotment according to in-
strumental value will coincide with one arrived at by costless and fully
informed free exchange by rational agents given equal shares. That is,
the two concepts will coincide in practice in this special case. But my
point was a theoretical one, namely, that the Neutrality Principle has
nothing to say about claims based on instrumental superiority. Thus,
if someone in the ideal case were to claim more manna on the grounds
that he or she was more valuable instrumentally than the others,
Neutrality could not rule out this move. Insofar as Ackerman’s
liberalism was supposed to sort out those conversational moves that
are illegitimate and those that are not, an impasse in theory would be
reached; for claims based both on instrumental superiority and on in-
trinsic equality (Ackerman’s preferred ground) would pass through
the conversational filter. And, of course, in every situation where
transactions have costs or information is incomplete, the two sorts of
proposals would lead to different results in practice. The fundamental
problem is that Ackerman’s liberal constraints give us no way of ad-
judicating in principle between claims based on assertions of in-
strumental superiority and those based on assertions of intrinsic
equality.

There is a second response that could be made to my criticism.
Perhaps Ackerman means to argue that an assertion of intrinsic
superiority needs only to be presupposed, and not explicitly asserted,
in order to invalidate a claim. If A supports a claim to more resources
on the grounds that he makes better shoes, and this is construed as an
assertion of instrumental superiority, it might yet be argued that this
assertion presupposes that something has intrinsic value. Instrumental
value presupposes intrinsic value.

But this point is irrelevant. While it may be conceded that judg-
ments of instrumental value presuppose some judgments of intrinsic
value, it does not follow that they presuppose any judgments of intrin-
sic superiority in a sense that Ackerman’s principles would disallow.
Let me make the discussion more concrete. Suppose that someone
claims that the satisfaction of each person’s desires is of equal intrinsic
value. Then it could still follow that some people are more instrumen-
tally valuable—that is, are more efficient satisfiers of others—than the
rest. I do not want to rest my case on this example, though, for the
point is more abstract. It is unnecessary to use satisfaction as the basis
of intrinsic value. Any characteristic will do, it seems to me, so long as
one claims that every person is equal in intrinsic value in the ap-
propriate sense. Intrinsic equality of persons is quite compatible with
differences in their instrumental value.






SELF-LOVE AND BENEVOLENCE

RECENTLY I HAVE BEEN READING Adam Smith and some of the
scholarship connected with Smith’s works. One problem that
continually crops up is something that might be called the ‘‘problem
of self-love.”” The problem, in its barest form, stems from an argu-
ment like the following: (1) Self-love is a socially destructive passion.
(2) Smith (or the ‘‘capitalist’’) argues for a society founded on self-
love. (3) Therefore, the kind of society advocated by Smith (or the
“‘capitalist’’) will be [is] fundamentally antisocial.!

Scholars on Smith have various ways of dealing with this problem
of self-love. Critics emphasize the problem and try to show that a
market society is therefore fundamentally immoral, that Smith cannot
reconcile the conflict between his Wealth of Nations and Theory of
Moral Sentiments, or that the social virtues are lost in favor of such
merely commercial (and individualistic) virtues as thrift, prudence,
and rational calculation.

Admirers of Smith who care about moral issues try to show that
Smith seeks to harness the dominant passion of seif-love for the good
of society. In this case, self-love is not necessarily antisocial. Indeed,
self-love can be an extremely potent tool for achieving sociality.
Nevertheless, both groups share the basic conviction that self-loveis a
problem because of its inherent antisocial properties.?

My aim here is not to debate the pros and cons of interpretations of
Adam Smith. Nor is my aim to offer a new interpretation of Smith or
in any way to discuss Smith’s social philosophy. Instead, I wish only
to make an observation about the basic problem of self-love as it is de-
scribed above.

Let us grant, for the sake of argument, that self-love can be an anti-
social passion. I will discuss why this might be so in a moment. In the
light of this first assumption, let us also grant that self-love needs to be
checked, so that it does not become a socially destructive force.
Depending on one’s philosophical commitments, self-love could be
checked by reason, law, custom, benevolence, markets, or some com-
bination of these regulatory devices. We may disagree on which of
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human beings from other creatures is that we have or develop mechan-
isms for regulating our desires. For the Humeans, regulation may take
the form of custom. For the Aristotelians, the passions are humanized
by reason. To avoid having to choose among competing theories here,
let us say that passions must be minimally regulated by justice. I have
chosen ‘‘justice,” because (1) it is a peculiarly human concept that
gives rise to peculiarly human institutions; and (2) whatever one’s
more metaphysical preferences, the enforcement of justice is agreed to
be minimally necessary for social life (which is not to say that all agree
on what justice is).

The point, of course, is that unguided passions pose problems for
social life. But this is not a problem peculiar to self-directed desires.
Smith, for example, thought that benevolence is too weak to be relied
on for social policy. He also did not believe that any social structure
can do away with the dominant passion of self-love. However, even if
we were to suppose that benevolence is or could be the more dominant
passion, that would do little to alleviate concern about it as a passion.
The “‘problem’’ of self-love can therefore only be called a special
problem (compared to the ‘‘problem of benevolence,”” the ‘‘problem
of lust,”” etc.) if: (@) we agree with Smith about the dominance of self-
love and then hold that self-love is special because it is most important
or most forceful and thus deserving of most attention; or (b) we claim
that some other passion is the legitimate basis for social life.

Under (@), self-love would nof be a “‘special problem’’ because only
one institutional arrangement (i.e., capitalism) is grounded in an anti-
social passion; for (@) actually implies that capitalism could not be
singled out for being grounded in the (vicious) passion of self-love,
because a// social systems are so grounded. Thus under (a), capitalism
is in the same position as all other social systems and has the same
“‘special problem’’ with self-love as they do. Retaining this use of
special problem, there is no reason to subject capitalism to particular
abuse. ’

What about under (b), where one denies that self-love is the most
forceful passion and instead claims that the social structure compat-
ible with one’s own vision of the good society would foster or be
grounded in some other passion (e.g., benevolence)? Under these con-
ditions, one may have a new set of problems to tackle (e.g., pater-
nalism), but not the right to claim ¢ priori that this new passion is
necessarily any less socially troublesome than the one it replaced.
Thus, although self-love may be special to capitalism in the sense of
being uniquely related to it, self-love and capitalism would not be
special in the sense that only they have the problem of antisocial
tendencies. Here again the advocate of capitalism is not conceding
very much. The proponent of the new order must show not only that
self-love will be replaced or suppressed but also that whatever
passion(s) becomes dominant is less subject to antisocial excesses than
the one it replaced. Surely that is a tall order if not a fanciful one.






WHAT ARE NATURAL RIGHTS?
A NEW ACCOUNT

‘ N )HAT EXACTLY ARE “NATURAL RIGHTS’? In a recent exchange,

Loren Lomasky has argued that natural rights and Gilbert Har-
man’s moral relativism are not compatible—indeed, that the latter
cannot serve as a foundation for the former.' The discussion between
Harman and Lomasky suggests that there may be different ways of
understanding natural rights, some possibly more promising than
others.

Harman is the well-known defender of ‘‘moral relativism,’’ the
view that ‘“‘morality is the result of implicit bargaining and ad-
justments among people of varying powers and resources.’’? Such a
““relativism’’ holds that morality is the outcome of mutually advan-
tageous convention, and I shall refer to any such theory as ‘““moral
conventionalism.”” Harman argues that this conception of morality
offers the only plausible foundation for natural rights. This is an ex-
traordinary thesis, one that had never occurred to me prior to reading
Harman’s reply to Lomasky’s first article. Conventionalist accounts
of morality are undergoing a revival these days,® and it would be of
great interest to know whether such theories do offer a way of defend-
ing appeals to natural rights.*

Harman defines natural rights as ‘‘rights people have simply by vir-
tue of being people.”’* He then seeks to show how his conventionalist
theory can provide a foundation for such rights. I do not find his case
very persuasive, nor does Lomasky.¢ In any case, Harman’s character-
ization of natural rights is at best incomplete. Lomasky contends that
‘“‘natural rights, by definition, are not conventional.”’” And surely this
is part of our traditional understanding of such rights. Harman’s idea
of founding natural rights on moral conventionalism may not offer
much hope after all.

In my ‘““Human Autonomy and the Natural Right to Be Free,”’ |
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All That Dwell Therein: Essays on Animal Rights and Environ-
mental Ethics. By Tom Regan. Berkeley and Los Angeles: Uni-
versity of California Press. 1982.

All That Dwell Therein is a collection from Tom Regan’s recent journal ar-
ticles and public lectures. Each essay is preceded by an introduction that gives
autobiographical information about the circumstances under which it was
written, relates it to other essays in the collection, and describes the controver-
sies it engendered (providing bibliographical references). The whole collection
also has its own Select Bibliography on the topic of animal rights (not in-
cluding environmental ethics). These extra features of the book give it value
beyond that of the articles contained in it.

On the other hand, A/l That Dwell Therein has the usual faults of a collec-
tion of previously published essays—repetition and self-contradiction. Start-
ing afresh in each essay, an author goes over much of the same ground trav-
ersed earlier; and second thoughts, perhaps in response to public criticism of
his earlier publications, often lead him to modify his previously expressed
views. Because of these inherent faults, the rule is that occasional essays must
be of very high quality to justify their collection in book form; and Regan’s
pieces, in both style and content, fall below the standard I consider ap-
propriate.

In content, most of the essays are concerned with the proper status of the
lower animals within ethical theory. Regan is well known as an advocate of
better, more considerate treatment of lower animals, to the point of not using
them for food or for medical experimentation. But to argue seriously for these
views, he must derive them from a plausible ethical theory. The most impor-
tant part of Regan’s task is the discovery and exposition of such a theory; and,
I shall argue, his near complete failure to find and expound one makes his
book a failure overall.

One ethical theory that might serve the purpose is utilitarianism. It does
seem that a utilitarian should oppose the infliction of suffering and promote
the satisfaction of desires regardless of whether or not the subject is human.
Perhaps it follows from this that animals deserve vastly better treatment than
most of them receive; such is Peter Singer’s line of thought (see his Animal
Liberation).

But Regan is a consistent opponent of utilitarianism—in one place he calls it
‘““my major theoretical nemesis’’ (p. 115). In ““Utilitarianism, Vegetarianism,
and Animal Rights,’’ he examines Singer’s utilitarian arguments against killing
and injuring animals and finds them wanting. His major objection is that the
equal counting of similar interests, which is implicit in utilitarianism, does not
imply the equal treatment of beings with similar interests overall (since more
utility might be produced by sacrificing some for the sake of others). I would
add that it certainly does not imply the equal treatment of beings whose in-
terests are systematically different, as are those of normal human beings, and
say, cattle. Furthermore, a typical human being will have a richness and vari-
ety of interests that no idiot, and a fortiori no cow, can have. If the disparity is
great enough, a utilitarian may find himself a/most dismissing cows’ interests
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By rejecting any intellectual criterion, Regan necessarily rejects (though
without discussion) the social-contract tradition in rights theory, according to
which the system of rights has been developed as an improvement over the
““war of all against all.”” When rights are widely acknowledged, the individual
can largely rely on others to control their own potentially aggressive behavior,
rather than having to attempt to control it himself. He has no need for extreme
self-defensive measures, such as ‘‘preemptive strikes.”” He need only bring his
own behavior into conformity with his recognition of others’ rights. But rights
so conceived can be attributed only to responsible agents, those who possess
what Regan calls autonomy. The lower animals would not qualify.

Just because lower animals lack self-control or autonomy, their place in the
system of rights must be quite different from that of normal people, even on
Regan’s extremely egalitarian view. The recognition of others’ rights is sup-
posed to constrain a person’s actions. If he knowingly violates their rights,
most theorists would hold, he thereby forfeits some of his own rights and
becomes a proper object of punishment. But no one expects such recognition
to constrain the actions of lower animals. So if they are nevertheless accorded
rights, they can evidently never do anything to forfeit them—they can never
rightfully be punished for violating the rights of others. In a way, this is sen-
sible enough. No one is proposing to punish a wolf for killing a lamb, even
though he has done something that, if it had been done by an autonomous
agent, would (according to Regan) have been a violation of the lamb’s rights.
But it is thus apparent that normal human beings are being held to a higher
standard of conduct than are lower animals—are subject to sanctions that are
not applied to the latter—even though both equally enjoy the protection of
rights. This hardly seems fair to the people.

Though Regan often tells us that lower animals should occupy a moral posi-
tion like that of feeble-minded human beings, a different analogy would in
many cases be more apt. When we consider that some kinds of animals,
especially carnivores, systematically trample on the alleged rights of other
animals, we must liken their position in Regan’s system more to that of
criminally insane people. The criminally insane have rights but are not ex-
pected to control their own behavior. Instead, others exercise that control, in
ways that would violate some of the rights of a normal human being. But there
is a justification for classifying people as criminally insane—namely, that their
derangement may be only temporary, that they are at least potentially ra-
tional—which is lacking in the case of lower animals. The analogy does not
strongly support the claim that lower animals should be accorded rights.

In ‘“‘Animals and the Law,”” Regan collects some old legal cases in which
animals were the defendants; in some of them an animal was found guilty of a
crime and punished. In our more enlightened age, animals are thought to have
almost no place in courts of law. But Regan is not satisfied with this progress.
He wants to bring animals back into the courts: not as defendants, but as
plaintiffs, or as the injured parties on whose behalf the state undertakes pros-
ecution. [t seems to me that this would be the swing of the pendulum from one
extreme to the other.

Regan finally proposes that, in a sense, the possession of interests is the
criterion of rights-possession. As I shall explain, he discovers an ambiguity in
the notion of interests, so that the criterion is not as clear-cut as it seems. But
let us ignore that for a moment and ask what would follow from the proposi-
tion that animals, since they have interests, have rights.

The first point to note is that nothing follows directly about which rights









Reality at Risk. By Roger Trigg. Sussex: Harvester Press;
Totowa, N.J.: Barnes and Noble. 1980.

“Physical objects cannot be thought of as existing apart from a thinking
mind,”’ says the idealist, but does this mean: (@) physical objects cannot be
thought-of-as-existing apart from a thinking mind, or (b) physical objects can-
not be thought of as existing-apart-from-a-thinking-mind? Proposition (a) is
undoubtedly true. One cannot think of anything without thinking. Yet, this
does not mean that what one thinks about cannot exist without being thought
of. There is a difference between the act of awareness and the object of
awareness, and the idealist cannot win an easy victory over the realist by con-
flating proposition (@) with proposition (b).

Putting this distinction a little differently, the fact that a concept or word
must be used to understand reality does not mean that what one understands
are only concepts or words. To assume this is to commit the fallacy of confus-
ing the use of a concept or word with the mention of a concept or word.
Similarly, the fact that concepts or words are not the same as the reality they
are used to know does not mean that one cannot know what things really are.
Though human cognition must answer to the real in order to attain truth, this
does not mean that the mode of cognition must be the same as what is known.
Knowledge of reality does not require that the subject-object distinction be
denied. Knowledge is of the real, but it is false to say that it is the real.

Finally, and most importantly, percepts and concepts are not, as much of
modern philosophy has held, objects of direct awareness. They are not what
we know. Rather, they are that by which we know.

Armed with these and other distinctions, Roger Trigg seeks to defend
realism and do battle with idealism. Yet, Trigg is concerned with idealism only
insofar as it is anthropocentric, that is, to the extent it regards reality as limited
to what is real for men. He notes that ‘‘there is a fundamental divergence be-
tween those who wish to ‘construct’ reality out of men’s experiences, con-
cepts, language or whatever, and those who start with the idea that what exists
does so whether men conceive of it or not”’ (p. vii). Trigg finds this fundamen-
tal parting of the ways crucial to contemporary discussions of objectivity and
seeks to show how realism is the necessary prerequisite for objectivity and how
idealism (at least the anthropocentric kind) leads to relativism.

A primary example of the type of idealism that bothers Trigg is conceptual
idealism. According to Trigg, this position does not deny the existence of a
reality independent of minds, but it does deny that reality has any structure in-
dependent of minds. Concepts are used to carve reality into determinate sorts
of things; but independent of the conceptual scheme in which this is done,
there are no distinct things. A man, for example, can only be specified relative
to a framework of identificaton. One cannot know what man really is indepen-
dent of all frameworks and perspectives. Thus, the idea that our concepts
might be validated or invalidated by reality is fruitless. ‘‘Reality’’ must mean
reality-as-we-think-it; it cannot be understood in a mind-independent manner.
Accordingly, theories are true as a result of intratheoretical coherence and not
in virtue of reality. Now it should be realized that conceptual idealism involves
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