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Nonrelativity and Subjectivity 
of Aesthetics Claims 

My paper delineates how some aesthetic claims can be 
unequivocally true.' Unfortunately aesthetic claims are often defined in 
ways that rule out offhand the possibility of them ever being true. They 
are said to be nonempirical, because claims that make use of merely our 
senses or of scientific, empirical procedures, like claims about the types 
of pigments used in a painting, are clearly not aesthetic. But we do not 
have to regard aesthetic claims as nonempirical, if the concept of 
empirical were broadened to include observation that is informed by 
aesthetic sensibility. Or they are said to be nonfactual, to contrast them 
from factual claims that are clearly not aesthetic, like claims about when 
and by whom an  artwork was created. But are claims about the style of 
a painting being neoclassic or romantic - which are clearly aesthetic - 
any less factual? Or they are said to be value claims, surreptitiously 
implying that they are colored by our biases and personal ideals. I 
concede that value-loaded claims, as about an  artwork being majestic 
and monumental, are certainly aesthetic, but value-neutral ones about, 
say, a work being stark and blunt, or ornamental and gilded, are equally 
aesthetic. And must we assume that all value claims are biased? Or they 
are said to be relative and just matter of opinion, because aesthetic 
qualities, like "ugly," are not something palpable. But it is crass 
positivism to suggest that since aesthetic qualities are not physical 
properties, they cannot be correctly attributed to artworks. The widely- 
held view notwithstanding, that aesthetic claims are just matters of taste 
and opinion, the fact is it is normal to acknowledge that some aesthetic 
claims are incontrovertibly true, about for example a melody being lively 
and upbeat. 

My paper defends two theses. Thesis One is, some aesthetic claims 
are true and nonrelative. I do not deny that there are also relative 
aesthetic claims. However, I do not investigate here what sorts of 
aesthetic claims are relative. Rather, my primary question is, how can an 
aesthetic claim be true for all? Thesis Two is, all aesthetic claims, even 
those nonrelative, are subjective; that is to say, they are in the final 
analysis contingent on how humans are constituted. This raises the 
question of how the nonrelative aesthetic claims are also subjective. My 
strategy is to first examine gustatory claims. These lend themselves better 
to scrutiny. By my establishing nonrelativity of some gustatory claims (by 
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A2 and A3 could be nonrelative to some degree for positivists, because 
"red" and "old" could be translated to claims about the physical world. 
Red could mean "a surface reflecting light having wavelength of a 
particular range R" (or, "range R light" for short), and old would denote 
"having been in existence for more than ninety percent of the average 
total life span of the members of one's species, kind or group." This does 
not entirely do away with relativity because some odd person may 
perceive range R light as blue, or may regard old anyone above surty 
percent of the average total life span. Thus we would have to stipulate to 
what facts "red and "old" refer. 

These are the requirements of the positivists: A claim that 
predicates a property P of a thing T is nonrelative, only if P can be 
correctly substituted for a descriptive claim about some physical states- 
of-affairs S. The minimum condition for this substitution to be possible is 
that whenever we correctly apply the predicate P there also exists the 
physical fact S, because S is a necessary condition for P. It may be 
objected that A2 does not meet the positivists' requirements, because the 
necessary condition for redness is not the physical fact of the reflected 
range R light, but that there exist the peculiar sense data that we have, 
to which we give the appellation "red." I concede that (1) how we perceive 
light is a necessary condition for what is called red, and that (2) how we 
perceive something, or what sense data we have, is not empirically 
verifiable, physical states-of-affairs but is a private experience, and hence 
that (3) this necessary condition does not meet the positivists' 
requirements for nonrelativity. But there also is a physical state-of-affairs 
which is a necessary condition. Since what a healthy, normal eye 
perceives to be red can legitimately be regarded as red, and since a 
healthy eye does perceive the range R light to be red, the range R light is 
also a necessary condition for redness. 

The question is: Does A1 meet the positivists' requirements for 
nonrelativity? Perhaps for certain substances, like quinine, we could 
isolate the chemical compound X that makes quinine bitter; and any 
substance containing a certain percentage of X would most likely also 
taste bitter. But while X is a sufficient condition for why some foods are 
bitter, X is not a necessary condition for why all bitter things are bitter. 
Even substances unlike quinine and devoid of X can be bitter. It is a 
common experience that many disparate substances taste bitter, making 
the hypothesis unlikely that all bitter substances share some common 
chemical ingredients. In other words, it is possible that there is not even 
a fixed set of chemical compounds, which is a necessary condition for 
bitter taste. Since "bitter" may not stand for some factual condition, A1 
could be considered relative by positivists. 

I reject the positivists' stance that the only true claims there are, 
are scientifically verifiable physical facts and apriori claims. By our 
everyday understanding, truth can be predicated of many other kinds of 
claims besides these. Hence it makes perfect sense to say of a scenery 
that it is majestic or quaint, without implying that these predicates refer 
to some properties existing "out there," in my ken. Positivists would 
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implicitly requiring all humans to apply some supra-individual 
standards, T1 is thereby distinguished from those gustatory claims, 
which are in fact personal opinions (like, "apples taste better than 
oranges"). Nevertheless T1 is contingent on human constitution in a way 
that facts of the physical world or a mathematical proposition may not be. 
This makes for its subjectivity. My terminology points out what 
distinguishes TI ,  both, from personal opinions, a s  well a s  from factual 
and apriori claims. I examine the issue sf subjectivity later. 

There are nonrelative gustatory claims of a very different type. The 
very sense of these claims make it clear that the standard required for us  
to assent to or reject them is not that of the normal tongue, but that of a 
very fine one. Consider this 'Type Two" (T2) claim: 

T2. This is a sound, well-balanced wine. 

It is the verdicts of those who are connoisseur wine tasters that establish 
the caliber of wines; and it is this supra-individual standard that 
accounts for T2's nonrelativity. Some may object thus: Why should I 
consider the views of the so-called experts any better than my own 
predilections and judgment? Response: A person either has or has not 
developed the ability to discern and identify precisely the aroma, bouquet, 
balance, body, soundness, astringency and color of wines. Having a 
discerning and educated tongue is a testable quality. And there are 
pleasures reserved for those who have it. T2 informs u s  of the savors to 
be relished by those with developed acute sensibilities. 

Finally, another separate group of gustatory claims exist. These 
are unique in that, while they are not merely personal opinions, they are 
not categorically true either. I will designate this group as relatively true 
claims. From a particular standpoint a relatively true claim is definitely 
true. That is to say we cannot adopt this standpoint, and yet deny the 
relatively true claim in question. However, the standpoint is but a result 
of fortuitous factors of birth and upbringing; and hence there exists no 
requirement on others to adopt it. 

Consider this claim, "This Irish dish is spicy." If a n  Irish dish were 
compared with other typical Irish dishes, or judged from the standpoint 
of the Irish palate or those reared on Irish foods, it could be stated 
incontrovertibly that a dish is spicy. But were the self-same dish Indian, 
it would be regarded as bland, because from the standpoint of the Indian 
palate, all Irish dishes are more or less bland. While there is a supra- 
individual standard to judge the spiciness of Irish dishes, it is not shared 
by all. Now consider this other example: "This Moroccan dish is done very 
well." I t  is not merely a matter of personal opinion which dishes are done 
well. If there were no acknowledged differences between those dishes 
cooked very well and those not, we would not be able to rate restaurants 
and cooks. But they are rated all the time. However, only those who are 
familiar with and relish Moroccan cuisine can properly rate Moroccan 
dishes. This claim is deemed true within a certain perspective, a 
perspective that not all humans share or are supposed to share. 
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independent of the peculiarly and specifically human viewpoint. But there 
is one thing we can say about any objectively true claim; it is not 
grounded in the peculiarly human way of conceiving anything.5 

A subjective truth, by contrast, expresses specifically the human 
perspective, in that, it is such a claim that had humans been constituted 
differently, they could rightfully have regarded it as not true. Also, not all 
non-human rational beings have to acquiesce in what is subjectively true 
(to humans). Now surely had we evolved very different kinds of sense 
organs, we would have declared very different gustatory claims true. 
Sugar is declared sweet only because the normal tongue finds it so. One 
reason why this is the normal response is that those with the genetic 
propensity to find it sweet had an  advantage over and ousted those with 
a propensity to find it acrid or even merely bland, because, since they 
enjoyed consuming foods with sugar, they had more energy for survival 
purpose. But had sugar impaired our immune system, natural selection 
could have favored those with a different genetic propensity, and this 
claim could have been nonrelative: "Sugar is acrid." Since gustatory 
claims are contingent on the sense of taste developed in humans, these 
claims are subjective truths. 

11. Nonrelativity of Aesthetic Claims 
G. Hermeren classifies all aesthetic predicates under six 

categories6 I contend that four would suffice. 
The first category he calls reaction qualities, which include 

predicates like funny, exciting and boring. M. Beardsley argues that, 
since such predicates chronicle primarily the audience's reaction to 
artworks rather than describe the artworks themselves, they are not 
fitting aesthetic predicates.' No doubt, to say of a play that it is exciting 
is to say merely that it excites the audience. But, as I will later show, the 
audience's response is the standard that determines what predicates can 
correctly be ascribed to some artworks (though not to all). 

He calls the second emotion qualities, like serene, somber and 
solemn, which refer to emotions expressed in artworks. The third are 
dubbed behavior qualities, like dynamic, vehement and bold. These refer 
to behavior or personality traits. Artworks are expressive of both emotion 
and behavior qualities. I amalgamate Hermeren's second and third 
categories under this one rubric: expressive qualities. 

The fourth category, which he names gestalt qualities, includes 
unified and simple. These describe the composition of an artwork and the 
relation of its parts. I will label them formal qualities instead, because 
they disregard the content of artworks, 

The fifth he calls taste qualities, which are "value loaded terms," 
like beautiful, depraved and sublime. He states that these are based on 
"canons of taste internalized by  critic^."^ I contest that aesthetic 
sensibility or taste is required to recognize any aesthetic qualities. 
Further, aesthetic qualities of other categories can be equally value 
loaded. Serene and harmonious are positive, expressive and formal 
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In some cases, this first sense (Sl) is the exact equivalent of C. 

S 1. This film does deeply affect humans. 
Jus t  as it is ludicrous to designate a narcotic a depressant when it 
stimulates rather than sedates most who ingest it, so also there are films 
which can only be regarded as  deeply moving, if the general audience is 
stirred by them. 

But there are films, which can be designated as deeply moving 
even if only few are stirred by it. If public's response were always made 
the standard, absurdities would result. We would then have to conclude 
that Van Gogh's paintings were not deeply moving during his lifetime 
because they were then generally despised, but became stirring artworks 
when they gained recognition. However, the paintings can be said to be 
deeply moving even in face of public censure, for this reason: they have 
the potential to deeply move us. This second sense of C can be stated 
thus: 

S2 This film can deeply affect us, if we could respond to it. 
When C is equivalent to S1 then it belongs to class of aesthetic claims 
designated as Type One or T1 claims, and when C means S2, it is a T2 
claim. 

I will be defending these six propositions which account for, 
both, the above dichotomy and the nonrelativity of some aesthetic 
claims: (1) Apprehending, evaluating and appreciating art requires the 
involvement of our concerns, interests and aspirations, or in short, our 
emotions. (2) The emotions requisite for apprehending popular art, like, 
"pop music" or slapstick comedies, are of a mundane nature, and hence 
generally accessible. (3) The emotions requisite for apprehending serious 
art are nobler, higher, more delicate or more refined, and hence not 
generally accessible. (4) T1 claims are about popular art; and since the 
public can access it, their verdict can be the standard. (5) T2 claims are 
about serious art, and only the verdict of the "true judges" can be the 
standard. Note that the T1 and T2 aesthetic and gustatory claims are 
both nonrelative for similar reasons. (6) The T2 value claims are 
nonrelative also because claims about high and noble or low and base 
mental states are nonrelative. 

The standard of nonrelativity of T1 claims is different from that of 
T2 claims. Interestingly, this is reflected in the very meaning of the 
English word "standard." What is standard can mean what is usual, 
normal and customary. But a standard can also mean a model and a 
paragon. My primary interest here is T2 claims about serious art. Popular 
art is discussed merely to distinguish T2 from T1 claims. 

A clarification and defense of my central claim that art 
apprehension presupposes participatory attention, requires that I 
examine a view contrary to mine, namely, of E. Bullough and J. Stolnitz. 

Bullough explores the nature of the specifically aesthetic 
perception by examining, surprisingly, how the natural phenomenon of 
fog is experienced. Practical concerns, which are what normally 
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valuations not distract or blind us, but often they can open our eyes to 
aspects of a work otherwise hidden. For example, our sexual drives and 
proclivities could help us recognize and relish the sexual charm and 
suggestiveness of a subtle, erotic picture. 

No doubt emotions also blind. Not all emotional responses 
constitute participatory attention; and these four conditions disqualify 
the former: (1) We respond merely to some inconsequential or extraneous 
features of a work, to the detriment of essential ones. (2) We are so 
affected by one or two features of a work, that we do not respond to many 
other aspects. (3) Before even examining an artwork, we are strongly 
committed to responding to it either favorably or unfavorably. (4) It is so 
essential for us  to hold on to a certain viewpoint, and opening ourselves 
to foreign viewpoints is so uncomfortable, that we respond to an artwork 
only insofar as it bolsters our views. I contend that the solution to 
incorrect emotional responses is not disinterestedness but correct 
emotional responses. 

This is Kant's explanation of the experience of the sublime: 

In this way nature is not judged to be sublime in our 
aesthetic judgments in so far as it excites fear, but because 
it calls up that power in us... of regarding as small the 
things about which we are solicitous.. . and of regarding its 
[nature's] might.. . as nevertheless without any dominion 
over us  ... Therefore nature is here called sublime merely 
because it elevates the imagination.. . l4 

Hence only if it triggers heroic feelings in us can a nature's spectacle be 
judged sublime. "Sublimity, therefore, does not reside in anything of 
nature, but only in our mind, in so far as we can become conscious that 
we are superior to nature. . . Everything that excites this feeling in us, 
e.g., the might of nature which calls forth our forces, is called then 

(although improperly) ~ublime."'~ His view that something is improperly 
called sublime, if the latter is not some property "out there," is a type of 
reasoning reminiscent of positivism which I have already rejected. I 
concur with Kant, however, that the apprehension of the sublime requires 
a participatory attention. I mean this: Our heroic aspirations are that we 
not be subdued by fear, external forces or internal vicious impulses. At 
the sight of nature's cataclysm we may feel in ourselves a power to resist 
all subjugation. This heroic mental state is inextricably linked with 
apprehending the sublime in nature.'" The sublime is not apprehended 
disinterestedly, because the apprehension involves or is built on our 
strivings, aspirations and valuations. 

We cannot disinterestedly enjoy popular art. The aspirations of 
our mundane existence are the ones that the protagonist of a 
melodramatic film, for example, sees fulfilled, namely, to be sexy and to 
charm, to be lucky and to win impossible odds, to be rich and to triumph 
over others. To the extent that our not-so-sublime interests are involved 
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of beauty. There are, however, no determinate rules to which all works 
must conform, to be beautiful. There is beauty in Bach and Mozart, in da 
Vinci and Degas, yet how different they are. Each artist imparts beauty to 
artworks in his unique and personal way. (This point is discussed in the 
next section.) Also problematic is Hume's list of the qualifications of true 
judges. Refinement seems to be the primary quality. No doubt this is 
needed to appreciate the formal qualities of order, composition, rhyme, 
rhythm, form and design. But to respond to the expressive qualities, there 
must also be nobility and depth of feeling. In any case, making a list of 
qualifications is itself problematic. A sensitive and learned critic, well 
versed in a specific era, could harbor the most inane notions about 
certain art forms or artists of that era. Hume's claim that there are true 
judges is correct, only if it is not implied that their talent and learning is 
a surety for the correctness of their claims. 

Scholars debate whether Hume's definitions of "good critic" and 
"good art" are circular. It is very well for him to say that a good critic has 
a "strong sense, united by delicate sentiment," but how is one to establish 
who has  this? It appears that the only way a fine and delicate sensibility 
is detected is when the ability to appreciate good art is manifested. This 
is a vicious circle: good art is that which is approved of by good critics, 
and a good critic is the one who appreciates good art. Each can only be 
explained in terms of the other. 

P. Kivy counters this objection by showing that most of the 
characteristics of a good critic can be defined independentl~.~" He argues 
that, "delicacy of taste," for example, is inextricably tied to "delicacy of 
passion"; and the latter can be defined in a nonaesthetic context. But N. 
Carroll rejects this. Delicacy of taste is not the concomitant of delicacy of 
passion. An emotional person may be insensitive to art, while a person of 
exquisite aesthetic sensibility may not evince much emo t i~n .~ '  If delicacy 
of taste cannot be determined independently, and if it is discerned only 
by our ability to appreciate good art, then Hume's definitions are circular. 

There exists, however, an  empirical way of recognizing true judges. 
The clue is in this statement: "Many people, when left to themselves, have 
but a faint and dubious perception of beauty, who yet are capable of 
relishing a fine stroke which is pointed out to them."22 When the 
suggestions of a critic open our eyes to the merits of a n  artwork, we have 
a first-hand experience of his worthiness. L. Venturi writes, "Cezanne 
deliberately distorted objects in order to represent them from different 
angles, to turn around them and bring out the fullness of their volume, 
and to convey by the liberties he took the vital energy of objects."23 If these 
comments enable us to see for ourselves that the distorted objects, far 
from being botched, are in fact powerfully expressive, then one can vouch 
for the penetration of Venturi. 

G. Sircello argues that the opinions of the experts do not matter, 
but rather "one's perceptual reports must be used as the only reason for 
one's judgment of a work of art." "Let us then admit that our aesthetic 
judgments cannot be grounded by appeals to a u t h ~ r i t y . " ~ ~  His position, 
however, is ambiguous because it could mean two quite different things. 
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There are reasons to reject Gsethe's and J. J. W. Winckelmann's 
interpretations of Greek art, even while conceding that they are 
consistent, thorough and original. F. Nietzsche writes about Goethe's 
interpretation: 

[It is] incompatible with that element out of which 
Dionysian art grows-the orgiastic. Indeed I do not doubt 
that a s  a matter of principle Goethe excluded anything of 
the sort from the possibilities of the Greek soul. 
Consequently Goethe did not understand the Greeksz6 

Goethe would surely misinterpret Greek art, if the innermost aspirations 
of the Greeks, by being judged morally reprehensible, were ignored by 
him. Winckelmann suggests that, in the most famous of Greek 
sculptures, Laocoon is depicted as  superior to his suffering, just as "the 
depths of the sea remain always at rest, however the surface may be 
agitated."z7 G. E. Lessing interprets differently why Laocoon's 
countenance is not contorted with pain. 

Imagine Laocoon's mouth open and judge. Let him scream 
and see. It was, before, a figure to inspire compassion in 
its beauty and suffering. Now it is ugly, abhorrent, and we 
gladly avert our eyes from a painful spectacle, destitute of 
the beauty which alone would turn pain into sweet feeling 
of pity for the suffering object.28 

While it is "northern heroism" to "stifle all signs of pain, to meet the 
stroke of death with unaverted eye, to die laughing under the adder's 
sting,"29 this is not the idealism to which the Greeks aspired: "a cry, as an 
expression of bodily pain, is not inconsistent with nobility of soul, 
according to the views of the ancient C~reeks."~~ In short, ifwinckelmann's 
thesis that Laocoon is depicted as  someone too noble to scream, results 
from his attempt to see his own ideals mirrored in the work, then he 
misinterprets. A correct apprehension of artworks requires that we 
partake of the aspirations of the artists, evoke in ourselves their longings, 
and transfigure our world with their glow. I concede that we applaud 
rather than censure even those plays of Racine, Goethe and Sartre, where 
the Greek legends of Andromache, Iphigenia and Orestes are interpreted 
loosely and freely. But what is applauded here is the creation of new 
artistic visions, and not the correctness of the interpretation of the 
Greeks' worldview. 

Serious art either embodies a grand, profound, enigmatic or 
complex worldview, or it evokes and expresses delicate, noble or deep 
emotions. The standard of correctness of T2 claims is the verdict of those 
few who can access the out-of-ordinary emotions requisite for the 
apprehension of serious art; and this accounts for the nonrelativity of T2 
claims. The general public, however, can judge how well popular art 
conveys, evokes and expresses ideas and emotions. The majority 
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grimacing. These are not culturally accustomed mannerisms, but 
universal gestures. Contrast this with the sign language of the deaf, 
where gestures are arbitrarily and by convention assigned a meaning. 

E. Gombrich, on the other hand, denies that artworks possess 
directly exhibited expressive qualities. Artworks, he argues, make use of 
a "language of symbols rather than 'natural signs"' and are a result of a 
"developed system of schemata."33 And since art comprises, or at least 
makes use of, convention (which he identifies with "style"), knowledge of 
artists' convention is a sine qua non for art appreciation. J. Robinson 
states that "the essential point that Gombrich makes is that we cannot 
understand what emotion (or other state of mind) a painting expresses 
unless we know what style the work is in,"34 and that for him "unless one 
knows a n  artist's expressive 'vocabulary'. . . one cannot understand the 
expressive significance of his 

My brief critical remarks may do little justice to Gombrich's views, 
but they will clar@ my position. We could be thoroughly familiar with art 
history and the style of the artist in question, and yet be unmoved by his 
work. Hence knowledge by itself does not suffice, though it often 
facilitates art appreciation. But sometimes it is quite dispensable. We 
could sometimes be deeply affected by an artwork of another culture, 
about whose history and style we know little, as when at the very first 
exposure a person is deeply moved by Indian classical music. If it were 
convention that reveals what the emotions are, that are supposed to be 
conveyed by an  artwork, then how come we can sometimes grasp the 
emotions independently? This fact indicates that emotions can be 
grasped directly: Critics, sometimes, may concur on the expressive 
qualities present in an artwork, but disagree about how this work 
achieves this effect. S. Talmor makes this intriguing remark, "It might 
indeed make one wonder whether we do not think of reasons to fit our 
judgments (as Kant claims), rather than have reasons to make our 
 judgment^."^^ In other words, we first see or respond to the expressive 
quality, and only then explore how the work achieves it. In short, we can 
directly apprehend these qualities. If artworks were not directly 
expressive, and if style was all, then how come those artists who once 
imitated successfully the then populah styles of Claude Lorrain and 
Raphael, yet did not produce convincing and significant works? Venturi, 
whom I quoted earlier, claims that Cezmne deliberately distorts objects 
to bring out their vitality and fullness. Surely, someone could paint in 
Cezanne's style and yet fail to convey this vitality. A style cannot salvage 
an insipid, inane work. 

There is perhaps no theoretical explanation for how a nonvocal 
musical piece can brim with exultation. The latter, after all, is not some 
empirical, palpable property of music. Yet it is undeniable that we can 
experience the exultation of the last movement of Beethoven's Fifth 
Symphony. My previous discussion on the participatory nature of 
aesthetic attention permits me to draw this conclusion: apprehending the 
expressive quality of exultation requires at least that we be able to 
partake of joy. 
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> F is not true. And an artwork could achieve F with a vastly different 
combination of physical traits than PT. VT are not necessary conditions 
for there to be F. There is no rule for whether or when PT>F is true for an 
artwork. We cannot say, "Whenever a formal quality F is present; there 
must also exist physical traits X, Y, and 2." 

I repudiate objectivity by showing that formal qualities cannot be 
equated with physical traits of artworks. I now attempt to establish 
subjectivity by indicating how our ascribing formal qualities to artworks 
is built upon the uniquely human response to forms. I propose a 
plausible though not substantiated hypothesis. It seems to me that there 
is a psychological basis for why we are so responsive to composition, 
contrasts, gradation, design and form. Within our psychic lives, we suffer 
from disharmony by the clashing of opposing drives which tear us apart, 
from chaos and confusion resulting from not subordinating superfluous 
impulses to our main aspirations. This very human desire for clarity, 
harmony and structure within us could be what is requisite for relishing 
formal qualities in artworks. It would still be a mystery why specific forms 
move us  in specific ways. C. Bell writes, "For a discussion of aesthetics it 
need be agreed only that forms arranged and combined according to 
certain unknown and mysterious laws do move u s  in a particular way, 
and it is the business of the artists so to arrange them that they shall 
move 

By my hypothesis, our manner of responding to form has 
something to do with a peculiarity of human nature, namely, with our 
universal desire to bring clarity and structure within ourselves. Had we 
thrived on inner chaos and confusion, on inner clash and discord, vastly 
different would be our response to form. This explains the subjectivity of 
T2 claims about formal qualities. 

M. Friedlander writes about Cranach's nude paintings: 

Not the least reason why Cranach's nudes are so 
inoffensive and respectable is their lack of physical 
presence and plastic reality. By suspending the laws of 
nature so to speak, these pictures amused and entertained 
his patrons.. . Cranach's idiom is neither classical nor truly 
romantic,. . . but an original creation, though with a streak 
of idiosyncratic quaintness.39 

A hodgepodge of positive, negative and neutral terms, like, pleasing, not 
classical, not romantic, original, and idiosyncratic, are used to explore 
what is unique about Cranach's nudes, and not to praise or condemn 
them. However, applying a judgmental term is to judge approvingly or 
disapprovingly the work as a whole. I will discuss the subjectivity of 
judgmental clams in the reverse order. I first discuss why they could be 
subjective, and then argue for why they cannot be objective. 

These two propositions have already been defended: (I) In many 
cases the worthiness of an artwork consists in it calling forth and 
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sumptuous Portrait of George Gisze Holbein "reached the summit of his 
powers.""' About his rather austere Portrait of the Man With a Lute, he 
writes, "Holbein's progress as a painter from the portrait of Gisze with its 
mass of detail to the simple grandeur of the Renaissance portrait is 
astounding.. .""' The sumptuousness enhances the Gisze portrait. But its 
absence is not a defect in his later work, whose grandeur is its simplicity. 
Each work demands to be evaluated differently by setting its own 
standard. A work that sets out to be rich and sumptuous, but happens to 
be merely gaudy, fails. However, if the objective is noble, classic simplicity, 
then it fails if it is cold and formal. Each work makes it clear to those who 
are responsive to it, what its peculiar standards are. The projects that 
Cezanne set for himself in his work are not those set by da Vinci. There is 
no one measurement for both. The standard by which the worth of an 
artwork is to be judged is disclosed by attending to it exclusively, and is 
unique to it. I do not deny that artists are influenced by other artists. 
Despite this, they could create original and unique works. 

Kant titles the forty-sixth chapter of his Critque of Judgment, 
"Beautiful Art is the Art of Genius." A genius does not follow rules but 
"gives rule to art." "Hence originality must be its [i.e., a genius'] first 
prope rty... But since it also can produce original nonsense, the product 
must be models, i.e., exemplary and must serve as a standard or rule of 
judgment of  other^.""^ Note: since the genius follows no rule, the model of 
excellence is not some pre-existent standard which a genius attempts to 
fulfill. Rather, with the creation of a beautiful work is the paradigm set. 
This is what J. Burckhardt has to say about the ancient Greek sculptures 
of gods: "The gods of the Greeks have been a canon of beauty in 
representing divinity and sublimity in all religions, and the Greek ideal of 
the gods has become a fact of world historical significance.""" This canon 
of beauty, however, would not have existed had not the Greeks existed. 
Such a canon originated with Greek art. Artworks themselves establish 
the paradigms; they need not be judged by some pre-existent measure. 

It may seem likely that at least criteria would exist to distinguish 
good from bad artworks. It could be required of all good art to have 
certain positive expressive and formal qualities. There is no doubt that a 
quality like gracefulness is a positive quality in that, its presence alone in 
an artwork enhances it. But in some artwork, gracefulness could be out 
of place.45 By interacting with other qualities, it could jar and impair the 
overall effect. And since no quality is appropriate for all artworks, one 
cannot predetermine what qualities will enhance a good work. Hence, the 
T2 value claims meet neither of the two conditions of objectivity. 

I have explained how some aesthetic claims are unequivocally true 
and hence nonrelative, and how all are contingent on human constitution 
and hence subjective. 
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On Economic Rent: 
Michael Jordan, The Reichmann 

Brothers, and Jim Smith, Day-laborer: 
Whom do we get to Tax, and Why? 

Jan Narveson 

Michael Jordan is a highly talented basketball player; crowds delight to 
watch him exercise his skills, thus enabling him to sell those exhibitions 
at a good price. He has done this for some time, and is in consequence a 
wealthy man. The Reichmann Brothers, for awhile, were immensely 
wealthy from clever real-estate investments. (They also went broke, for 
awhile, when real estate values collapsed. We hear that things are going 
better for them these days.) And Jim Smith is a working-class person, 
who gets the going rate for sweeping the floors in a warehouse. We should 
no doubt add Bill Gates, for completeness: his stock has gone through 
many roofs, making him - for the present, at  any rate - an extremely 
wealthy man. Our assemblage of money-getters thus covers the classical 
gamut of Wages of Labor, Rent of Land, and Profits of Stock. According to 
Barbara Fried, we get to tax all of them except Jim Smith. The others, we 
are told, exemplify the category of "surplus value," and the incomes 
derived therefrom are accordingly taxable by virtue of amounting to 
"economic rent." Even David Gauthier concurs that insofar as  income is 
"economic rent," it is in principle eligible for being taxed. Views of that 
kind are widely held. Not, however, by the Taxman himself. That 
personage avoids subtle distinctions, feeling free to tax absolutely 
anything he can get his hands on. Convenience of collection and relative 
lucrativeness are all that matter to him. 

The purpose of the present essay is to dispel illusions to the effect 
that there are differences among sources of market-derived income such 
that some are properly subject to tax and some not. I am of the contrary 
view: no income of any kind should be taxed, taxation being a mistake. 
Most readers will draw the opposite conclusion: that virtually everybody 
should be taxed. Whichever of us  is right about that, the point remains 
that the taxman is right in making no basic distinctions among these 
resources for income. Either it's all grist for his mill, in principle, or none 
is. If he distinguishes some potential revenue-suppliers from others, it 
will quite properly be on pragmatic grounds, not grounds of fundamental 
principle. Less-than-fundamental considerations of fairness, yes: but that 
cuts across the distinction we are concerned with here, namely the 
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Meanwhile, she goes on to say that "the moral appeal of a Lockean 
labor theory of ownership lies in its promise of (quoting Mill again) 
'proportion between remuneration and e~ertion"'~ But on that point, Mill's 
phrase is misleading. For there is no independent measure of "exertion" 
here - nothing you can point to in what is done by the worker or the 
entrepreneur, such that whatever the former produces or whatever profit 
the latter reaps from his investment will necessarily be proportional to it. 
That reflects the problem with every version of the "labor theory of value." 
As Nozick dem~nstrated,~ attempts to recalibrate the input so that it will 
match the output inevitably have the tail wagging the dog: how much you 
have worked is measured by output rather than by the number of hours, 
or calories, or whatever, that went in; but then the evaluation of that 
output is made by consumers consulting their desires and their budgets, 
not by theorists. Michael Jordan probably puts out a lot more calories 
than, say, Thomas Edison, and probably works more hours than a lot of 
us; but his high salary is not a payment for calories or hours, but rather 
for performances at  basketball, and how much he may need to practice 
to perform so well is en empirical question to which answers will be hard 
to come by, and probably vary widely. 

At the outset of her article, Fried characterized the view that 
people are entitled to what they create as "the most widely held intuition 
about distributive justice."The intuitive status proclaimed for this truth 
is of some interest, perhaps. But what matters is the strength of the 
reasoning underlying it. And that reasoning is straightforward. What do 
creators create when they create something? The immediate answer 
might be some material good, or an essay or painting or whatever. But 
there is a more fundamental answer, for present purposes: In doing this, 
they create the occasion for desirable experiences for others - experiences 
desirable enough to make those others willing to pay something in order 
to have them. If you create x, x wouldn't have existed but for what you 
did; other people, if any, who come to use x in some way have therefore 
been done a service by you. This service is worth something to them. How 
much? As much as it's "worth" to the buyer - which is, of course, very 
variable from one potential customer to another. So the price to propose 
is a matter for each potential future user to decide for herself, and 
whether it is accepted is up to the seller. In light of her answer to that, 
she either pays a proposed price or she doesn't buy, perhaps proposing 
an alternative price - all of which she is permitted to do on the general 
assumption that she may do as she pleases provided only that she not 
thereby impose involuntary costs on others. Thus the price is, quite 
strictly, a matter for negotiation. 

All of this is part of the package we are considering. There is not 
an independent component, consisting of a publicly available, common 
measure of labor on the one hand, and a measure of output on the other, 
and some common measure of the two, such that we can say on the basis 
of the one that a creator is entitled, qua creator, to such-and-such a 
'reward' for his efforts. That is not what the "intuition" Fried is exploring 
amounts to. The intuition, rather, is that if you scratch my back, I'll 
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However, man does not live by nature alone either. Put our individual in 
whatever paradisiacal state you like, and at least some effort on his part 
will be necessary in order to translate nature's bounty into a square meal. 
At the lower limit, perhaps, we could envisage returning to the womb, 
where everything is truly done for us. But then, the person who does it 
for us  is quite decidedly not in a womb herself, and certainly must put 
forth effort, guided by some a t  least rudimentary know-how, to enable her 
to continue to function as a supplier to her infant. 

Should we say, then, that all effort being human, nature's "share" 
should be zero? Or should we instead say that all effort is made 
potentially fruitful only by nature, and so nature's share should be 
loo%? To this, fortunately, the correct answer is easy: we get it all. 
Nature's share is zero, because nature isn't one of the players in this 
game. Nature, as such, has no moral status. I t  is, simply, there, a bunch 
of stuff of various kinds. When people devote effort to altering nature in 
one way or another, it is with a view to satisfying assorted desires, 
realizing various values, of their own. Nature has no desires to satisfy, no 
values to realize, and in any case, no intelligence to enable it to address 
itself to the question of what to do this morning, or how to accomplish it. 
So the right answer to the question posed in the previous paragraph can 
only be as I said: all for us, nothing "for nature". 

This obvious point will no doubt raise hackles. It will be thought 
that I'm devaluing nature. Not at all. I am instead merely correctly 
identifying its relation to morality. People's valuations of nature, both as 
a means to useful products and as  a n  object of aesthetic admiration or 
spiritual contemplation, are among their primary inputs to moral and 
political matters, which largely concern whose values are to give way to 
whose in situations of conflict. Those who admire nature as it is attempt, 
on the basis of their admiration and love - theirs, not nature's - to exclude 
others who would turn it into parking lots. One set of values and agents 
contests with other sets. But nature isn't one of the players; it is, instead, 
what the game is about. 

Now, the arguments we are considering here do not in fact put it 
that way. Their proponents make an  assumption: if good X is "due to 
nature" rather than to Jim Smith, then it is appropriable by the rest of us 
despite the productive human effort involved being Jim's. Why? The 
answer could only be that nature, a s  such, is assumed somehow to 
belong to mankind collectively - the hoary Lockean assumption that got 
philosophers in the ensuing three hundred years into writing articles 
such as Fried's. But the assumption is manifestly wrong, even absurd. 
Nature is inert. It does not, as such, belong to anybody - it simply is. 
People are equipped with interests, intelligence, limbs, backs, torsos, 
muscles and bones, and the motivation to use those resources in order to 
accomplish their goals. They apply those to whatever they can apply them 
to: land, trees, veins of gold, whatever. That's just the way we are. 

Where does morality enter this picture? Again, the general answer 
is clear. I t  enters as a set of what we nowadays may reasonably describe 
as "social software." People encounter other people, likewise equipped 
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whose members were so formidably superior in fighting ability to ordinary 
working people that their continued dominance was recognized in the 
social mores of the day. And second, investment of effort on methods of 
type (2) is, from the social point of view, inefficient. Prima facie, 
investment in predation is unproductive. In order for predation to 
"produce" anything, someone else, the potential victim, must have 
engaged in nonexploitative production. Predation produces for one person 
at  the expense of another. Again prima facie, had the exploiter invested 
his own labor in production rather than predation, there would be more 
for both parties. (We will also do well to appreciate how long it took 
Europe to move from a situation of desperate poverty to one of modest 
poverty. The correlation between that and the thralldom of the productive 
to the militarily superior is, I suggest, hardly accidental.) 

I t  might be argued that the proper social rule is got by calculating 
the expected gains to predators from predation as compared with their 
expected gains from their own non-predatory production, and then 
imposing a tax on the nonpredatory producers to compensate the 
potential victors in predation for desisting from such predation. This 
provides mutual benefit - or does it? 

The answer to this is that it would, if the potential exploitees were 
incapable of predation themselves, or otherwise spoiling the picture for 
the exploiters. But since that is normally false, a proposed system of the 
above kind will induce normally productive persons to turn to defense or 
counter-predation themselves. This reduces social efficiency yet more. 
Instead of a predatory class exploiting a productive class, we will have 
everyone spending most of his time and energy either on predation or 
defense, or a mix of both. 

Taking all this into account, we may propose a simple hypothesis: 
let's prohibit activities of type (2). Or in the words of Hobbes, let u s  adopt 
as a general rule of conduct, a "Law of Nature", as he calls it, to "seek 
peace and follow it," confining the use of interpersonal force or threats of 
same to the countering of previously initiated aggression by others. As 
noted, we will count fraud, which is the misuse of communication, as a 
species of coercion, so that (2) comprises not only invasion with fists and 
knives, but also with false words and deliberate obfuscation. 

The effect of this is indeed to confirm one of Fried's intuitions: the 
products of the productive efforts of person A are to be left in the control 
of person A, so long as A in turn confines his uses of those products to 
those compatible with the prohibition on aggression. That, of course, 
leaves the door wide open to mutually beneficial exchanges between 
person A and person B. The importance of such exchanges is almost 
impossible to underestimate. 

We should also note that sometimes there is what we would 
ordinarily describe as a one-way transfer of wealth from one person to 
another, namely gift. But they are not an exception, for such transfers are 
nevertheless mutually beneficial. If A voluntarily supplies B with a product 
of A's efforts, x, then that must be because A sees some value in B's having 
x, so that in making this transfer, A course realizes that value; thus B is 
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justly acquired is that of a Lockean labor theory of ownership, first 
possession, or some other thing entirely ..." (227). Whether that is a fair 
comment about Nozick's discussions in particular is not my concern 
here; rather, I want to consider the widely held idea that these are 
"different accounts." They are not. What matters about someone's 
laboring to produce something is that that something originated as  a 
result of the labor in question. The person expending that effort either 
intended to produce that very thing by means of it (the normal case), or 
if not, he noted potential use for what he inadvertently produced, and 
proceeded to take it in hand in some way. In either case, he is, literally, 
the first possessor of that thing. He is not, just by virtue of being the 
producer, the owner of that thing, for ownership brings up normative 
claims. Rather, he is literally its possessor, that is, the person within 
whose grasp, under whose immediate control, it now is. Exactly the same 
is true of someone who finds, rather than makes, some useful thing - 
such as  a bit of real estate. It is often harder to establish and ident* 
boundaries for the latter than the former, to be sure, and that is 
understandably the source of much difficulty, as when people with some 
agricultural technology intermingle in an area with people utilizing only 
hunter-gathering technology. Nevertheless, the basis for a claim that a bit 
of land or a gold mine or whatever "belongs" to person A rather than 
person B is, in the absence of exchange, the fact that A was the first 
possessor of it - that A got there first. 

Many writers seem to think that being first is arbitrary, in a sense 
that implies some kind of unfairness or inadequacy in a system paying 
important attention to this factor. And in a sense, it is arbitrary, but  not 
in such a way as to entail unfairness - indeed, exactly the opposite. The 
arbitrariness of first-coming mirrors a fundamental "arbitrariness," the 
one that Rawls refers to as the operation of the "natural lottery." The fact 
that each of us is born with the particular set of characteristics we have, 
in the circumstances and locations we are in, is fundamentally not due to 
our efforts; as such, it is morally neutral, reflecting no credit of any sort 
for the sheer possession of those features. Despite this, however, the best 
principle for society is one declaring that each one of us is, absolutely, 
entitled to be the person he or she is, and to remain, barring certain 
extreme eventualities, inviolate against the invasions of any and all 
others. The fundamental "reason" for respecting Jones as such, with all 
his peculiarities, is that each one of us is a particular person, a particular 
bundle of peculiarities which we nevertheless value in themselves, and 
which form the very fountainhead of whatever other values we come to 
adhere to. To be someone is to be a particular, cosmically arbitrary, 
individual; if that doesn't matter, nobody matters. 

This cosmic arbitrariness is existential. Even so, the reason for 
insisting on our right to the selves we happen to be is closely related to 
the reason for recognizing first possession as a ground of ownership. 
When person A "gets there first", some time elapses between the time of 
his discovery and the time, if any, that the next person comes on the 
scene. What happens to the valuable bit of nature that A finds and goes 
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have to be rules that are for the "common good", that is, they will have to 
benefit everyone, all things considered; and they must support it 
compatibly with each person's being allowed to be the ultimate authority 
on what is good for him or her. Given the known variability of human 
values, it is a quick inference from this, in turn, that we should refrain 
from using force to attain our ends against those of our fellows. Instead, 
we should allow each person to do what he  can in the way of promoting 
what he sees to be valuable, with costs and  benefits of his activity falling 
to himself rather than their being socially forced upon others. That in 
turn entails allowing individuals to use otherwise unused bits of the 
world when they have the opportunity to do so. When, as might 
conceivably happen eventually, there is nothing left not owned by 
someone, then the individual thus "bereft" is obliged to make offers to the 
existing owners. This method of making his way in the world is, of course, 
certain to be immensely easier and more profitable than trying to slug it 
out with Mother Nature, so the absence of opportunity to acquire what 
was never used before is not a net loss, bu t  just the reverse. 

Now it will often be true that the  utility to me of item x is a 
function of my relation to others. If item x can be used for purpose P, 
which I do not share, x may nevertheless be valuable to me on that 
account; for if I see that others do have P and therefore an interest in x, 
and if I can enable them to use x provided they do something for me that 
enables me to realize my own purpose, P', then we are in a position to 
benefit from exchange. Other persons, no doubt, are in a position to 
benefit from x, but if they have nothing to offer that interests me, it s not 
rational for me to relinquish my possession of it in order to enable them 
to do that. The vendor of images of saints waiting outside the gates of the 
cathedral for the emergence of people to whom those saints do have value, 
is motivated to serve the interests of those religious people even if he is 
an atheist himself. If he were only constrained to deal with like-minded 
people, both he and the religious people in question would do worse. 

Let's now apply these considerations to our erstwhile day-laborer 
JS, who buys a lot in suburban New York City for $5,000 in 1960 and sells 
it in 1980 for $500,000. According to Fried, a theorist under the rubric of 
"Left Locke" would reason, with Ricardo and  Henry George, that "by virtue 
of his labor JS is entitled to a portion of the value of that land, but (being 
a strict desert theorist) would argue the portion is limited to JS's actual 
cost, or sacrifice, in acquiring it ($5,000), plus perhaps a fair return on 
that cost."' And why? "Any appreciation in value above that amount is 
purely fortuitous so far as J S  is concerned, resulting from the intersection 
of a naturally constrained supply of land in commuting distance from New 
York City, and increasing societal demand for such land."$ 

But is it "fortuitous"? Perhaps JS, day-laborer though he be, was 
canny enough to see that demand for this land was likely to increase. 
Possibly he  could even, as we say, "make a killing" by hanging onto it for 
two decades before he sells. Let us not t ry  to analyze JS's reasoning as a 
real-world case: he could have been mistaken in any number of ways. 
Perhaps, for example, had he sold it two years later for $8,000, and 
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essentially some or other material object, as such, and the "labor" of a 
"worker" is essentially devoted to creating or otherwise modifying that 
object, and that's that. But that is certainly not that. What the worker - 
any worker - does is to provide a service to someone. The someone is 
usually an employer, in the first instance, but of course the employer is 
in turn attempting to provide a service to some potential customer, and 
what the worker does helps to achieve that end. In the "service industries" 
narrowly so called, the point is obvious anyway; but the paradigms in this 
subject got set in the 19th Century, and it has taken rather too long for 
philosophers to take the larger view that was really needed right from the 
start. The distinction of goods and services simply has no fundamental 
significance. What is economically valuable about a good is measured by 
the interest in the service that its provider performs for those interested. 
Whether the service involves pushing some material object around is of 
no fundamental significance. 

Of course it is not just "workers," in any sense in which we can 
distinguish between a set of workers and a set of people who earn money 
in other ways, who provide services. Obviously the investor provides a 
service too, just as does the landlord, the violinist, the basketball player, 
or the minister of some religion. Services provide benefits at  various 
distances in time and space from provider to beneficiary. People can 
attempt to provide services to people forty years down the road, such as 
a manager of a pension fund, or on the other side of the globe, and so on. 
In all these cases, the provider negotiates a price for his or her services 
and will, ordinarily, go for the highest price available, just as those 
benefiting from the service will hope to pay the least possible. Sometimes 
the "price" is not fixed but an open-ended arrangement, as with 
speculative investments. If we ask, then, who has "done more" for people 
as between the baker or the investment banker, the likely answer is that 
the latter has: his services have been judged by those who benefit from 
them to be worth a good deal more than those of the creators and 
suppliers of material objects, even when those objects are loafs of bread 
or other items deemed essential to life. 

This assessment, that the person who gets the higher price is the 
one who is thought to perform the greater service, must not be confused 
with another kind of evaluation. Some are not interested in money, or 
profess not to be. In claiming that the services they claim to provide are 
beyond price, or worth something in kind that is not available on a market 
- happiness, for example - they certainly make a relevant and intelligible 
claim. And it is easy to see how such persons might want to advocate a 
social system oriented toward the production of that special value rather 
than the innumerable different satisfactions provided by the liberal 
economy. Liberalism attends to the values people have, as revealed in their 
choice behavior. The Platonist or the proponent of some other sort of "ideal" 
values readily accepts the view that many of those choosers know not what 
they do. The way of life he proposes for u s  is, he claims, much superior to 
the tawdry and defective ones we presently have, and of course a social 
system should be geared to promoting that more valuable one. (Shouldn't 
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efforts, that person has, as it turns out, succeeded in providing what 
someone else wants. If we tax the "rich" instead of the "poor", we increase 
the cost of the services by which those people have made their money. 
This is as true when the tax is on income derived from rent, profits from 
investment, or fees for exotic performances as when it comes from 
manual labor. And since the laborer, like anyone else, makes his 
purchases from various of these other people, in making life more difficult 
for them we also make it more so for him. Increases in the costs of what 
one buys are increases in one's cost of living, hence decreases in one's 
real income. 

If taxation were a sort of "investment", as it is widely claimed to 
be, it should be possible to estimate its expected returns and compare 
those with the returns that might instead have been expected from 
voluntary activity in its own right. But the sheer fact that taxation is not 
voluntary leads one to suspect that the verdict would always favor the 
latter, and never favor taxation - so long as we are measuring social 
success in the person-neutral terms of the market, these being the terms 
of the people whom social institutions are, on our liberal view of the 
matter, supposed to be trying to benefit, rather than by some imposed set 
of values belonging to the politically powerful. 

I conclude that Fried's attempt to distinguish the workman from 
the capitalist from the renter are ineffective. Market rent is not what she 
and so many others evidently suppose: the holder of valued permanent 
assets is not a useless leech on society, but rather performs one more 
useful service among others, its utility being measured by the effective 
demand for it when others are free to make offers for it. 

2. Gross's Counter-critique 
A different response to Fried, by Damon J. Grossg, also expresses 
concerns about the problems of private ownership, but argues that Fried 
is mistaken in assimilating the income Jordan gets by exerting his scarce 
talents to the capital gains income accruing to JS from his ownership of 
land purchased long ago and now worth a hundred times what he paid 
for it. His claim is that "as land becomes scarce, and therefore comes to 
have value, private property rights with respect to land come into conflict 
with what I shall call the principle of equal liberty" (44) What 
fundamentally makes for this problem is a "serious general problem" - 
namely, that "any system of property rights.. . restricts someone's liberty 
in some way." (44) 

How serious and how general is this problem? On the one hand, 
it is indeed very general, if a s  he says it is a matter of "trading off one set 
of restrictions for another." (44) That is because we are always, and 
necessarily, trading off one set of restrictions for another as  long as  we 
are in the business of trying to establish rights: A's having the right to do 
whatever he has the right to do inherently restricts B from interfering. It 
does that because that is the whole and entire point of rights: rights 
prohibit. They are neverfree. No free lunch, no free rights. To be a right is 





REASON PAPERS NO. 25 45 

because it is A who is eating it. We'll return to that below, but first let's 
consider the two other cases. In case 3, says Gross, A's taking an apple 
does not deprive B of the liberty to do "anything she could have done had 
I not been on the scene". Perhaps -. although B might ingeniously erect a 
ladder, or find other ways to avail herself nevertheless of the apples. It 
remains that A's eating one apple blocks B from getting that one, and also 
(therefore) from getting them all, by whatever independent method B 
might be able to use to get them. 

Case 3 presents an  important new feature: the technological 
difference between the two, which is such that A's presence increases B's 
potential, at  the time, for apple-getting; she can now obtain an apple by 
asking A for it, for instance; or by offering something of value to A. 
Division of labor can go to work, increasing the satisfactions of both 
parties. 

But it is case 2 in which, Gross thinks, B's equal liberty has 
indeed "been compromised. Presumably this is because it is not only B's 
desire to eat that particular apple that has been thwarted, but also her 
desire to eat any apple at  all (from that orchard). And in the 
circumstances, that is true. But it is unclear what the word 'equal' is 
doing here. In eating the sole apple, A deprives B of a liberty: to eat an 
apple. Had B instead got it, B would have deprived A of that same liberty. 
If B in fact doesn't like or need an apple anyway, the deprivation wouldn't 
matter to her. But supposing that B either likes or needs an apple, then 
there is a conflict here: both cannot have the one apple there is. (They 
could split it, but this is uninteresting. We will stipulate that half an apple 
isn't enough to satisfy the particular interest we have in mind.) 

Now, why call this "equal" liberty? If it's a matter of identity of 
description for acts available to the persons in question, then we must 
point out that both A and B can have a right to a "same liberty" regarding 
(2): the liberty to take whatever apples aren't already taken. In the 
scenario, A doesn't violate that right of B's, nor of course does B violate 
that right of A's. And in fact, in all three scenarios, specifying that as the 
relevant right will resolve all problems of conflicting rights. The question 
would only be, why seize upon that particular act-description rather than 
some other? 

To this there is an excellent answer. The case concerns apples, 
and the assumption is that everyone would like to have one or more of 
them. There is no problem about both satisfying that particular 
consumption interest in case (l), and there are different difficulties about 
doing so in the other two. Only in case 2, that of scarcity, is there an 
insuperable difficulty about it at the particular time. So the question is, 
what is the right rule for managing the modest conflict that exists in that 
case? The answer is the rule I have specified in the previous paragraph, 
which in effect is, first come, first serve. For that rule maximizes liberty 
for all in the only way it can be: by generally prohibiting violations of 
liberty. It prohibits that because to violate liberty is to prevent people from 
using their capacities in whatever way they want, from the available range 
of options insofar as those options are available without coercion. 
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Should they be thought to be entitled to it in the first sense? 
Again, plainly not. Not only is it impossible to apply the principle as 
interpreted in that way, but insofar as one can apply it at all, we would 
have to expect it to be impossible to realize it. Given the range of desires 
possible to humans, the probability of at least some of them conflicting in 
zero-sum manner is essentially unity. But a "right" that it is impossible 
to fulfill for all who have it is a non-starter. Any statement of a right 
having that implication is incomplete and needs modification. To take a 
famous example of H. L. A. Hart's, if there is a five dollar bill lying in the 
street, we cannot both have the right to it. What we can both have, 
though, is the right to it if we get there_first, plus a right to try to do so. 

Gross lists 4 attempts to solve this supposed dilemma: (1) the 
Lockean Proviso in its original form; (2) Nozick's modification of same; (3) 
Spencer's proposal to give all land to the state; and (4) Henry George's 
idea of taxing land-rent at 100%. His (and my) quick comments on each 
follow. 

1. The Lockean proviso in its original form is a cop-out, a s  Gross 
points out. As Fried says, "We leave 'enough, and as good' for others only 
when what we take is not scarce. But when it is not scarce, it has no 
value.. ." (Fried, 230) 

2. Nozick modifies Locke by proposing only that we require that 
appropriation not worsen the situation of others. But, says Gross, "It has 
been argued convincingly that Nozick's proviso does not preserve equal 
liberty but merely substitutes his favorite system of property with its 
inherent restriction on liberty for less favored (by him) systems of 
property with their inherent restrictions on liberty."" We now see, 
however, that this assessment is wrong. The right of all to use whatever 
is not already taken so long as it is not used to violate the existing rights 
in what others already have, which is almost Nozick's proposal, does 
preserve equal liberty in the only relevant sense. 

3. Herbert Spencer's conclusion: Make the state the owner of all 
land, which would be leased to the highest bidders. (My comment on this: 
And then what? Why would the money be spent on whatever it would be 
spent on? Whatever the answer to that, why should we think that the 
state's use of it would be better than the uses to which income got by 
private owners would be put? In any case, the outcome of any such 
scheme, one has to think, would be squalidly political in the worst sense. 
Cf. the Soviet Union: Mankind has  been there, done that, and thank you, 
has had quite a bit more than enough.) 

4. Henry George's solution: All rent of land to be collected as tax. 
"In this way all members of the community are placed on equal terms 
with regard to natural opportunities that offer greater advantages than 
those any member of the community is free to use ..."I2 (Of course this 
requires us to know what part of the income is "rent" - as well as 
inheriting the demerits of the Spencerian scheme. I have previously 
argued that this is unknowable in any interesting sense.) 

Gross concludes that, alas, there seems to be no solution to the 
problem of land. But what about Michael Jordan and his special talents? 
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service they have provided for those who would make those houses. 
Whatever we say of that, it is surely completely disputable that there is 
an equal right of a kind that will bear those particular consequences. And 
Gross does not discuss the equal right to climb Mount Everest, to pilot a 
747, to be the exclusive viewer of the Mona Lisa for awhile, or in general 
to any of the myriad activities that are plainly impossible for more than a 
few, or in many cases more than one, person to do. A theory billing itself 
as offering an  equal right to liberty which is logically incapable of 
delivering on what it promises is a theory we should reject. 

Above all, we have to point out that any egalitarianism of that type 
will have the usual problem that it is wildly unequal in its visiting of costs 
relative to benefits for each individual person. When those who do much 
are given the "same" benefits as those who do nothing or very little, such 
equality has been kissed goodbye. And of course it leaves us with the 
question which sort of equality is the right sort, and why. But the 
question has a n  answer. When we talk of "equal liberty" what, in general, 
are we talking about? Liberty is the absence of interference. You and I are 
equal in this respect when neither of us interferes with the other; we are 
morally equal when we are morally prohibited from doing so. We interfere 
when we block courses of action that people are engaged in. Some of 
those actions consist in transforming bits of nature in sundry ways; 
others do not. In the former case, we interfere if we take those bits of 
nature that others have already begun to work with or on and use them 
for our own purposes without their consent. Supposing that they, in 
working with them antecedently, do not in turn interfere with the ongoing 
activities of others, then the principle of liberty, which is the same as a 
principle of general and mutual noninterference, calls upon all to respect 
free activities that are innocent in that sense. We shall all be equally and 
maximally a t  liberty if and only if we all respect each other's liberty, as so 
specified, completely. When we do, we cannot enjoy more freedom without 
some else enjoying less. This is the by-now familiar Pareto principle. 

Pareto principles require baselines for their interpretation, and 
this brings up Ryan's point against Nozick: that his version of the 
Lockean proviso does not preserve equal liberty but merely substitutes 
his favorite system of property with its inherent restriction on liberty for 
systems of property less favored by him, with their inherent restrictions 
on liberty. All rights principles restrict liberties, as I have pointed out: 
that is what they are for, and why they can be of any use; and so the 
complaint as stated is pointless. The question has to be whether the 
Nozickian modification is the relevant one if our interest is in liberty as 
such. And on the face of it, that does sound right. Nozick's modification 
prohibits whatever uses of newly acquired things worsen the situations of 
others. Since (social) liberty is nothing but the absence of costs imposed 
by other people, and costs are just worsenings of one's situation, it is 
hard to see how Nozick's principle could be wrong. The question is only 
how we conceive the baseline for worsenings. 

To see how, let u s  go back once again to Gross and his apple 
cases. The trouble, he thinks, arises when we contemplate case (2): 
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states of affairs. There is not, intrinsically, any reason to insist that the 
production of material objects is more important than the production of 
agreeable experiences. In  fact, it's the other way around: the point of 
producing any material object is to enable it to function in such a way as 
to improve the lives of those interested. 

On occasion, intervention will result in net improvement despite 
its intrusiveness. I interrupt your pleasant chat to point out that the 
house is afire and you would be well advised to move; or to invite the both 
of you to a party which you will both enjoy; or.. . But what determines 
whether the intervention is a desirable one? The right answer here is that 
the preferences of the subjects of the chat do. 

We could perhaps say that a n  intervention is not an intervention 
when it is welcome. Or better, that what might have been an intervention 
is not such, if it is welcome. Better still, let's distinguish between a 
proposal to enter into a relation and an entering not previously 
negotiated, and in turn, between the latter when it is also welcome in the 
event and when it is not. The term 'intervention' should perhaps be 
codined to the latter case. At any rate, it is intervention in this last sense 
that is to be generally disallowed or at least disapproved in human affairs. 
But what about scarcities when the intervenor sees no other way to rectify 
his need? The arguments considered previously were intended to 
establish that persons deprived of the use of natural resources by others' 
prior uses of it are thereby deprived in a way that creates a case for 
compensation. I deny that. There is, simply, no case as a matter of right. 
Others are not required to preserve shares of the world for my use if I 
have done nothing to merit them, nor am I required to do so for them. 
Nevertheless, we will, almost all of us, be motivated, almost always, to 
utilize the resources we do command in such a way that others do in fact 
share in their benefits, namely by exchanges, which improve the lots of 
both. Not to do so is enormously imprudent. 

We should note that all benefits from anything in social situations 
are broadly cooperative. Being free from the molestations of others is a 
benefit much outweighing the benefit to be expected from having the right 
to molest others, should they not be inclined to assist me when in need. 
And indeed, the right that others molest me really doesn't make much 
sense. It is in my interest to engage your energies, one way or another, in 
cooperative enterprises to mutual advantage. The success of such 
enterprises is always very much contingent on the past efforts of others, 
either freely or, perhaps more frequently, elicited via mutually satisfactory 
arrangements. Unilateral intervention is the enemy of such undertakings 
at  all points. The claims of newcomers to need what others have made, 
and in particular to be entitled to it on the ground that they were 
disinherited of their supposed share in the natural resources of the world, 
are without substance. 

Parents produce all the people there are, and prudent parents will 
produce only such children as  they can expect to support through their 
childhood years and into productive adulthood. Imprudent ones will be 
encouraged by the arguments of the Lockean-commons theorists to 
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Some Ethical Aspects of 
Antidumping Laws 

Robert W McGee 

Reasons for the Antidumping Laws 
Before the ethical aspects of antidumping laws can be discussed it is 
necessary to spend some time discussing the antidumping laws 
themselves, what they are, what they are intended to accomplish, what 
they actually accomplish and what can and should be done if they do not 
accomplish what they are supposed to accomplish. All these points have 
been covered elsewhere in the literature, so this article will merely review 
and summarize the literature rather than attempt to break new ground. 
Where new ground will be broken is in the section that discusses some 
ethical aspects of the antidumping laws that have been all but ignored in 
both the trade and ethics literature. 

Those who support the antidumping laws generally do so for one 
of two reasons.' The dominant reason why antidumping laws were 
supported in the early days was to prevent predatory pricing. The 
Antidumping Duty Act of 1916" was passed in response to alleged 
German predatory dumping during World War I.3 

The main problem with the predatory pricing argument is that 
predatory pricing does not exist. Furthermore, if it did exist, it would 
benefit consumers, whom the antitrust laws were supposedly designed to 
protect." Studies that have been done on this point have been more or less 
in agreement that predatory pricing behavior is difficult, if not impossible 
to find, and in the few cases where it might have been found, it has 
always benefited consumers at the expense of the p r eda t~ r .~  James 
Bovard states that there are no known cases in the last 100 years where 
predatory pricing has achieved its goal of driving competitors out of 
existence, followed by the reaping of monopoly profits by the p r e d a t ~ r . ~  

One might reach a similar conclusion in the absence of studies by 
a priori reasoning.' Predatory pricing is irrational. The predatory pricing 
argument begins with the premise that it is possible for a predator to 
drive down prices to the point where all competitors go out of business, 
never to return, at  which point the predator can increase prices to more 
than recover former losses and reap mondpoly profits. There are several 
problems with this premise. 

For one thing, it is seldom if ever possible for the dominant 
company in any industry to reduce prices to the point where all 
competitors go bankrupt, especially if one takes the possibility of foreign 
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new, and since it takes awhile for an  antidumping action to work its way 
through the WTO process. Thus, the criticisms of the antidumping laws 
that are made in this section will draw from the vast literature that 
already exists, which criticizes the U.S. rules, not the WTO rules. 
However, since the two sets of rules are structurally about the same, the 
criticisms that have been made of the U.S. rules over the last few decades 
could just a s  validly be made of the WTO rules. 

Foreign producers run afoul of the antidumping laws if they sell 
their products in a domestic market for less than fair value. The initial 
philosophical issue to raise here is "What is fair value?" Another set of 
philosophical questions would be "Why would anyone sell for less than 
fair value?" and "If they did, so what?" However, trade attorneys and 
judges do not ask such philosophical questions. Neither did the members 
of Congress who started passing antidumping laws nearly a century ago 
or the GA?T (General Agreement on Tariffs and Trade) representatives 
who incorporated antidumping laws into the Uruguay Round, which 
resulted in the creation of the World Trade Organization (WTO). Under 
present rules, a foreign company or industry can be found guilty of 
dumping if it sells its products on a domestic market for a price that is 
lower than that charged in its home market, or if it sells its product for 
less than the cost of production. A coimpany that is found guilty of either 
practice is deemed to sell for less than fair value, even though the buyer 
and the seller agree on price, a position that is on extremely weak ground 
philosophically. 

Thus, the initial criticism that could be made is why would anyone 
want to punish a foreign producer for giving domestic consumers a better 
deal than the consumers in the foreign country get? Alternatively, one 
might criticize punishing foreign producers for selling below cost when 
domestic consumers obviously benefit by such sales. Unfortunately, 
these criticisms are never made. Yet these criticisms are perhaps the best 
that could be made of the antidumping laws. 

If these criticisms were made, domestic producers would likely 
counter that their own sales are reduced when foreign producers are 
allowed to get away with making sales at such low prices. The underlying 
premise here is that domestic producers are somehow entitled to make 
sales even when domestic consumers would rather buy from a foreigner. 
A strong criticism that has been made of the antidumping laws is that 
they serve to protect domestic producers at  the expense of the general 
public.'O More on this point later. 

A number of criticisms have been made about the process and the 
way the antidumping laws are applied. For example, the vast majority of 
antidumping investigations are launched by domestic producers who feel 
the heat of competition and don't like it. Very few antidumping 
investigations are initiated at  the Commerce Department. 

One of the most abusive antidumping investigations ever 
launched was started by the American steel industry, which convinced 
the Commerce Department to initiate an antidumping investigation 
against the steel industries of more than 20 countries." The official 
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appeal. It had the choice of full compliance or being hit with an 
antidumping penalty that would be computed by the Commerce 
Department with the assistance of the domestic producer that asked that 
the investigation be initiated. 

In another investigation, the Justice Department placed a 
particularly onerous and burdensome reporting requirement on SKF, a 
Swedish bearings manufacturer. The Commerce Department demanded, 
and SKF supplied, information on more than 100 million separate sales. 
The first submission weighed three tons, was more than 150,000 pages 
in length, and included more than 4 billion pieces of information." As 
might be expected, there were a few mistakes in the data, which the 
company put together in about a week, the amount of time the Commerce 
Department gave it to respond. About 1% of the data from its German 
sales were in a form that was not suitable to the Commerce Department, 
so it ignored all the data the company supplied and worked up  its own 
numbers, using information obtained elsewhere. The result was a 180 
percent dumping margin. 

Some small companies in Taiwan have also felt the wrath of the 
Commerce Department because they were not able to supply the 
information required. In one case, the Commerce Department demanded 
that the companies respond to a 100-page questionnaire, written in 
English, which required more than 200,000 pieces of information. The 
management of one of these companies consisted of a husband and wife 
team, but the Commerce Department found that lack of sufficient 
management was no excuse for not responding to the questionnaire. The 
Commerce Department imposed a duty on another Taiwanese company 
because it did not supply information; the fact that its factory had burned 
down and its records destroyed was not a sufficient excuse for failure to 
provide information. As a result of these and other cases, many 
Taiwanese sweaters now have a 21.94% dumping duty that, combined 
with a 34% tariff, makes it very difficult, if not impossible, to compete in 
the U.S. market. Within a year after the Commerce Department started 
its investigation of the Taiwanese acrylic sweater industry, more than 
two-thirds of the Taiwanese companies that produce acrylic sweaters 
went out of business.'* 

This kind of widespread abuse is one reason why representatives 
from developing countries were so angry a t  President Clinton's refusal to 
include reform of the antidumping laws on the WTO agenda a t  the Seattle 
meeting in December, 1999. Developing countries are being targeted 
because their relatively low labor costs place them at  somewhat of a 
competitive advantage over the more developed countries, which have to 
pay higher wages.Ig The People's Republic of China has been the most 
frequent target of antidumping actions in recent years.20 Latin American 
countries have also come under increasing attack.21 

The antidumping laws have been criticized for the methods they 
use to compute dumping margins and costs of production and the way 
comparisons are made between domestic and foreign sales. For example, 
a company can be found guilty of dumping even if it sells its product for 
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Applying Utilitarian Ethics to the Antidumping Laws 
Utilitarianism is the ethical philosophy espoused by the vast majority of 
economists and many philosophers so we will start by applying utilitarian 
theory to the question of whether antidumping laws are ethical. Basically, 
utilitarianism aims at the greatest good for the greatest number. Jeremy 
Bentham, an early proponent of the utilitarian philosophy, said that "...it 
is the greatest happiness of the greatest number that is the measure of 
right and wrong."30 Henry Sidgwick, a later utilitarian, extends the 
philosophy, as follows: 

"...an action is right if and only if it brings about at  least 
as much net happiness as any other action the agent could 
have performed; otherwise it is wrong."31 

According to Sidgwick's view, an act that increases happiness by 10 
percent is unethical if another act could have increased happiness by 
more than 10 percent.32 Richard A. Posner, one of the leaders of the law 
and economics movement, seems to indicate that an act is moral if it is 
efficient.33 From his view, one may perhaps draw an inference that an act 
is immoral if it increases inefficiency. A variation on this theme is the 
wealth maximization view, which holds that "...the criterion for judging 
whether acts and institutions are just or good is whether they maximize 
the wealth of society."34 

Do the antidumping laws pass the utilitarian test? Do they result 
in the greatest good for the greatest number? The evidence is stacked 
against them. The losers seem to outnumber the winners. While one U.S. 
producer of microchips stands to gain from the imposition of dumping 
duties on its competitors, its various competitors stand to lose, as does 
anyone who uses computers, since they would have to pay higher prices 
if dumping duties were imposed on foreign chip manufacturers. A few 
steel companies and their workers stand to benefit if dumping duties are 
imposed on foreign steel producers, but the steel producers in more than 
20 countries, as well as their employees, stand to lose, not to mention all 
the industries in the United States that must now pay higher prices for 
steel and all the U.S. consumers who purchase products made of steel. 
The U.S. auto industry would have to pay more for steel, which would 
make it less competitive in international markets. Thus, autoworkers 
would also suffer if dumping duties were imposed on foreign steel 
producers. 

If one applies the results of studies that have been made of gains 
and losses from tariffs and quotas to the antidumping laws, it is possible 
to estimate the possible gains and losses. Various studies have estimated 
that where a quota or tariff saves jobs in the domestic economy, job losses 
tend to exceed gains by a factor of 2 to 3. In other words, for every 10,000 
jobs saved in the steel industry, 20,000 to 30,000 jobs are destroyed in 
the industries that use Thus, protectionism results in a 
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one's rights are violated if a woman chooses to rent her body for sex. Yet 
few people would say that prostitution is a moral act. Rights theory 
merely helps to identify acts or policies that should or should not be 
prohibited. 

Getting back to the case of antidumping laws, it is clear that they 
violate contract and property rights. Antidumping laws prevent 
consenting adults from entering into trade and exchanging what they 
have for what they want. Antidumping laws prevent foreign producers 
from selling their products in domestic markets, thus depriving 
consumers from entering into contracts with the parties of their choice 
and trading their property. 

It might be argued that antidumping laws are needed to protect 
domestic producers from being harmed. Surely, domestic producers 
would be harmed if foreigners were permitted to sell to domestic 
customers, especially if the foreign product were either better or cheaper, 
or both. But being harmed is not the same as having rights violated. 
There is no right to sell products to people who would rather buy from 
someone else, even if that someone else were a foreigner. This fact does 
not change if the foreigner is selling for less than the cost of production 
or for a lower price than that charged in the home market. Thus, 
antidumping laws fail the rights test because they must necessarily 
violate someone's rights. 

A Question of Fundamental Fairness 
There is also the question of fundamental fairness. The way the 
antidumping laws are applied often violates concepts of fundamental 
fairness. There is something fundamentally unfair about being found 
guilty of dumping if a company charges the same price for its product 
worldwide. There is something fundamentally unfair about forcing a 
company to spend perhaps millions of dollars to defend itself, using a 
process that is stacked against foreigners. There is something 
fundamentally unfair about being forced to supply vast quantities of 
documents on short notice as a condition of being allowed to continue 
selling products to willing buyers. 

Concluding Comments 
I t  is clear that the antidumping laws fail the ethical test, whether one 
applies utilitarian or rights-based rules. They are also fundamentally 
unfair. If one concludes that the present rules are unethical, then the 
logical question to ask is "What should be/can be done about it?" If any 
other alternatives to the status quo would make things even worse, the 
answer is to do nothing. However, that is not the case here. That leaves 
us  with two other possibilities. The antidumping laws can either be 
reformed or repealed. 

Some commentators who are concerned about the present 
antidumping laws call for reform. They think that some kind of 
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value uses. But it does not logically follow that the U.S. government 
should use the force it has to change this situation. The inefficiency is 
present in the foreign country, not in the USA. 

American consumers benefit by the foreign government's subsidy. 
In effect, the foreign government's subsidy of its industry benefits 
American consumers because it allows them to buy at  lower prices than 
would otherwise be the case. If the U.S. government stepped in to prevent 
such foreign subsidies to U.S. consumers, it would be doing consumers a 
disservice from a utilitarian standpoint, and would be violating their 
rights to property and contract from a rights perspective. 

If the antidumping policy were successful in ending the foreign 
government's subsidy, the foreign producers would lose something and 
the taxpayers in the foreign country who had been subsidizing the foreign 
producer would gain because they would no longer have to pay taxes to 
subsidize a domestic industry. Thus, the U.S. government would be in the 
interesting position of benefiting foreign taxpayers a t  the expense of both 
American consumers and American taxpayers, who have to pay the 
salaries of the American bureaucrats who are enforcing the antidumping 
laws and who must pay higher prices for foreign goods as a result of 
removing the subsidy. It thus seems clear that antidumping laws should 
not be used to prevent foreign governments from subsidizing their 
producers even if such laws could actually prevent such activities and 
even though the subsidy is unfair to the foreign taxpayers who must pay 
to subsidize American consumers. 

Since the status quo has  been shown to be an incorrect policy 
choice, and since none of the reform arguments hold up to analysis, the 
case for repeal wins be default. But let's not stop there. Let's analyze the 
repeal option from a utilitarian and rights standpoint. 

Repealing the antidumping laws would result in lower prices for 
consumers. Repeal would also result in higher profits for foreign 
producers, since they would no longer be excluded from the domestic 
market. The American businesses that handle the foreign product, such 
as foreign auto dealerships in Dubuque and Cincinnati, would also 
benefit rather than being forced out of business. The only losers would be 
the domestic producers who cannot make sales to domestic consumers in 
the absence of protection. From a purely utilitarian viewpoint, the 
winners exceed the losers, so repeal is called for. 

The result is the same if one applies rights theory, only for a 
different reason. Rights theory holds that a policy is inherently bad if it 
results in someone's rights being violated, and is (perhaps) good if no 
one's rights are violated. Repealing the antidumping laws violates no 
one's rights, but keeping them on the books and enforcing them does 
violate the property and contract rights of consumers and foreign 
producers. Thus, the case is clear. The only ethical solution is repeal. 
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