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Editorial

ltds customary to | eave expressions of gratitude
editorial preface, but our first issue as-Editorsin-Chief of Reason Papers
leaves us with debts that deserve to lyhlighted from the start. The current
issue ofReason Papers s t h e | othidinahirtgseven years; they
first twentysix of which were edited by st founder, Tibor Machan (1974
2000). We had the privilege of working as -8@anaging Editors wit the
journal 6s s e d.&koble (20a-20109, for, the Aast five years of
his decade as editor. What strikes us on reflection
is the intellectual excitement and interest of t he
care. Reads who browse our online archives will, we think, be surprised to
discover the nowamiliar scholars who got their start BReason Papersas
well as the nowlamiliar books and ideas first discussed here. Tibor and Aeon
have made Re&sen Papera tough act to follow. We hope to

(

follow that act we l | into the journaldés next stage,
having taken the journal as far as they have.
Wedd also |Iike to thank the smal./l but dedicated ¢

who have facilitated the joun al 6 s tr ansi ffiistcenturyvidt o t he twenty

its website, www.reasonpapers.com. AehnSkoble first arranged to get

Reason Paperits presence on the Internet in 2005, and David Veksler set up

the journal bés first we b dts first fiveayeats served as webmaster
(20052010). Stephan Kinsella, Editor bibertarian Paperstook time out of

his busy schedule to create and mand&gason Papeéss PDF archi ves,

spanning several thousand pages of documents. We owe a particularly large

debt to IsrakCurtis of Somatic Studios for creating our new WordRbessed

site this past summer (and again to Kinsella for help in transitioning over to

it); we particularly appreciate the tasteful version
At h e n s ocho€etior aldrnshe site. Thanks also to Jefudker of the

Mises Institute for volunteerinigp host the site from its inception.

As the journal és newest editors, we are tasked bc
Reason Papeéss continuity with its pienst, and with taking i
of our own. Perhaps the best way to explain both the continuity and the
venture into new directions dstandilgy way of a gl oss on t
subtitl e: ffia journal of interdisciplinary nor mati ve
blurb puts it,ReasonPaperspub | i shes wor k whose fAcontent i s normat.i
the phil os dSp bonstrued tsteense®omcept of Athe normativeodo ref

broadly speaking to conceptual analysafsthree kinds: (a) of the norms or

standards by which we evaluate human action ncbinsequences, (b) of the

norms or standards by which we evaluate the conditions and products of those

actions, and (c) of the prescriptions for action based on such evaluations. On

this understanding, finor ma tpiingpallyton t he phil osophical S
inquiry in ethics, political philosophy, philosophy of law, and aesthetics. It

also refers to workn metaethicson the mture of reasons and valuend to

work in economics, political science, and legal studies that provides the raw
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empirical naterial for conceptual analysis. Work in these disciplines has
always been at the core of what we publish, and will continue to be.
We suspect, however, that our understanding of
is somewhat broader than that of our predecessors, aeddexto sub
disciplines within philosophy beyond the ones just mentioned. The
contribution of epistemology is perhaps the most 0b
commonplace in epistemology that epistemic norms bear an affinity to ethical
ones (e. g.fobfjiuwsttiofriyeg d, oet c. ) , and that epi stemic i
implications that are as central to the evaluation of our social lives as are
inquiries in ethics, political philosophy, and the philosophy of law. Though
Reason Paperkas occasionally published work épistemology, we hope to
increase the proportion of work on epistemology that finds its way into our
pages. Beyond this, normative theories of meaning have become current in the
philosophy of languageand discussions of normative issues have long been
central to work in the philosophy of science (e.g., on the vilee or value
laden nature of science) and the philosophy of religion (e.g., on the problem of
evil). Reason Paperdas published very little on any of these topics, but
would welcome the opptamity to publish some more. While metaphysics and
the philosophy of mind are natirectly normative in subjeemmat t er , itbds
arguable that many paradigmatically normative concepts involve
presuppositions about volition and mind that are of interest todistiplines.
So both metaphysics and the philosophy of mind have important contributions
to make to normative studies. Finally, questions about the general relationship
between fact and value are wiiiminated by work in those parts of the
philosophy & biology that focus on fadbased evaluations of health, fitness,
and the like (to say nothing of their relevance to bioethics). Our hope, then, is
to open up the journal to these previously emelpresented sutisciplines of
philosophy.
Since the corept of it he nor mati veo i s a phil osophi ce
philosophy has always been at the centerRefason Papetss edi t or i al
mi ssi on. Both of the journal és previous editors, and
are professional philosophers. BReason Paperss an irterdisciplinary
journal, not a journal of philosophy, and to that en
always been guided by an epistemological ideal of integration or coherence
that extends beyond armchair reflection on normative concepts. Crudely put,
the ideais that there is one truth out there, but a variety of complementary (or
instructively competing) disciplinary routes to it. No one discipline can track
that truth by itself, philosophy included. The task is to marry inquiries in
ostensibly unrelated sertof disciplines, to adjudicate the disputes that
inevitably arise from such marriages, and thereby to bring unity to the
knowledge we have.

=13

'SeeKathr i n Gl uer and Asa Wi kforss, AThe Normativity of Meani
Stanford Encyclopedia of Philosophy accessed online at: http://plato.
stanford.edu/entries/meanimgrmativityi.
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Put more precisely, we might think of interdisciplinary study by
distinguishing two varieties of it: strong and ake In the strong sense,
scholarship is interdisciplinary when it sebinsciously involves inquiries
from two or more distinct disciplines, and seeks to integrate these inquiries
into a single inquiry with a common subject maftém.a weaker sense, work
can be interdisciplinary in the sense of operating within a given discipline but
being written so as to be s&bnsciously accessible to scholars in other
disciplines, andamenableo confirmation or developmeitty such scholars
There are probablyntermediate senses between these, and hybrids as well. In
no sensg however, is interdisciplinary study the special province of
philosophy. Philosophers can be interdisciplinary in both senses of the term,
but so can anyone else.

Reason Paperaims to be intedisciplinary in allof the preceding

senses. We welcome work ofaselb nsci ously interdisciplinary or Amix
variety, as long as it meets thelevantstandards of rigor for all of the fields it

discusses. And we welcome work that is conducted entwélyin a given

field or even suffield, as long as it is written so as to be accessible to

interested readers from other disciplinesd as long as its normative

i mplications are <clear or made explicit. Agai n, we €
journal 6sndsawhmde baeywys taken i rReasdne past. As remar ked
Papershas typically been heavy on work from philosophy, economics, legal

theory, and political science. Wedre eager to see mo

in the humanities and social sciences (e.thrapology, art history, classics,
cultural studies, educational theory, history, literary studies, musicology,
psychology, religious studies, sociology), as well as from underrepresented
parts of welrepresented fields (e.g., area studies, comparatilittcppand
international relations in political science), and from professional studies as
we l | (e.g., busi ness, medi cine) . Wedre also incline
scientists and mathematicians have important contributions to make to
normative studiesind look forward to publishing some.
ltds easy to overlook the significance of one | a!
Reason Paperss a journal of normative interdisciplinarystudies Both
fijournal 06 and fAstudiesd connotatonobj ective academic s
we wholeheartedly endorseithout excluding journalists or independent
scholars It 6s worth s t r eReasonnPgperdas hoften |, t hat whil e
published work from an Objectivist or libertarian perspectireason Papers
is not an Obijectivist or libgarian journal, or for that matter, a journal edited
for conformity with any particular philosophical or ideological perspective.

2For this conception of i mi XTeedDifferencecpiu i r vy , see Mortimer J.
Man and the Difference It MakébBlew York: Fordham University Press, 1993), chap.
1. See alThe Fouk imensidns of Philosophy: Metaphysical, Moral,

Objective, andCategorical(New York: Macmillan, 1993), Parts One and Three.

3 We thus disagree with the characterization of the journal offered by Walter E. Block
in hisLiiBhestapoi an Publ i shiReagonPépe®yFavey and Critique, 0

8
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We think of the journal as a forum for inquiry and debate across a wide
spectrum of views rather than as the instrumenngfane ideology, party, or
camp.

By reverse token, however, itds also worth stres
take the journalds commitment to objective academi
incompatible with polemics, advocacy, or a focus on the immediately
contemporary. Caemporary academic culture inherits from Max Weber the
unfortunate idea that scholarship must, to qualify as genuinely objective, be
detached from the scholards strongly held normative
about contemporary issué©n this view, schiarly prose must be blandly
uncontentious rather than polemical; scholarship must be-neluteal rather
than normatively committed; and a commitment to objectivity obliges the
scholar to forswear discussion of contemporary issues, since the emotional or
normative urgency of such issues unfits them by definition for rational
discussion. Polemical advocacy about contemporary issues would thus best be
left to the activist, the journalist, the lobbyist, and the politician.

We see no reason to accept thisagption of scholarship. By its

dictionary definition, Apol emic-al o writing is simpl
consciously disputatious. AfAdvocacyo is merely the
normative thesis. And the fAcontemporaryo refers to wl
Afhere and nowo of the recent past . There i s no goo

polemical advocacy about contemporary normative issues is doomed to
irrationality, and ought to be written by everyobet those who study the
relevant topics within an academictgej. Reason Papergs devoted to the
proposition that we can do better than that.
The present volume of the journal is a nice exemplification of some
of the foregoing themes. As usual, the central focus of the issue is
philosophical. Two itemsfocus a issues in metathics and ethics, offering
accounts fom very different perspectivesd the nature of moral dilemmas.
Jakub Wehiewski defends a rationalist conception of moral reasoning in
whi ch di | emmas ar e ul ti mately accepted as pl aying
Afcorrectivedo rol eAnnByBiooadt dastr,evCamwr i &f recent
scholarship on Aristotelian ethics highlights m&astotelian views that
(among other things) attempt to dissolve moral dilemmas altogether. A
common theme here is the need fecificationin ethical reasonind a
theme that, as both pieces make clear, litkitpophy in important ways to
the study of histogr and literature. Elsewhere, two articles discuss contentious
issues in applied ethics, drawing in interdisciplinary fashion on work from
legal studies and the philosophy of language. Stephen Kershnar defends

2010), pp. 1085.S e e,

e. g.
|l i bertarianism, 0

, p. 130, where the journal is described
and p. 133, where it is described as fAmos
* See Max WebeiThe Vocation Lecturegd. David Owen and Tracy B. Strong, trans.

Rodney Livingstone (Indiammlis: Hackett Publishing Company, 2004).
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Afextremely harsh tr e aedm@nmal punishsenta f or m of justif
Mazen Guirguis rejects the legitimacy (not of seseg civil unions but) of
samesexmarriage

Nine pieces explore issues in political philosophy variously related to

i bertariani sm. The issue belgyeknom with a symposium on
Cognition and Tr adoes hy Ddvid &dlleyrandnJgA.cont ri but i
Baker> Kel | ey of fers a fdescriptive and explanatoryo

fundamental differences betweeAyn Rand 6 s Friedrickd Hay e k 6 s
conceptions of cognition and mind, angy from an Objectivist perspective
t hat Ha y e k duidernmas éndipdualismrby efiminating the basis
for a coherent conception of the human individual .o |
to Hayek and more critical of Rand, suggesting from a Hayekispeetive
that ®&andépti on yo fo bfj seacddi adds withdhtbese 0 | s
insights of theAustrian econonu tradition.

Our Discussion Notes section continues with three debates on
kindred subjects. Dennis C. Rasmussen defends his interpmetdtiddam
Smithds <conception of economic happiness against t h
against it by Douglas Den Uyl and Douglas Rasmuss&eason Paper82;
Den Uyl and Rasmussen respond. ClauRiawilliamson offers a friendly
amendment to Daniel Klein anli ¢ hael Clarkds account of Adirect ar
i ndirect Readoe Papeysa, while Watter Block offers a frontal
attack on it. Klein and Clark will respond to both commentaries in our 2012
issue. Stephen Kershnar offers a critique of the anarchist argsiof AeonJ.
Sk o b | e éDzletingethe StatbAn Argument about GovernmehYe hope
to run a response by Skoble in our 2012 issue. Finally, two book reviews draw
attention to important recent defenses of libertarian politics. Edward Feser
reviews TomG. Pal mer 6s admi r Reblizing Frieeddme r di sci pl i nary
Libertarian Theory, History, and Practicand Scott Gerber reviews David E.
Bernstei nds |Rehabilitating Loohriere Defeading thdividual
Rights against Progressive Refarm

Four items reflect in very different ways on the legacy of 9/11 a
decade after the fact, three of them on the intelledegdcy of Islamist
ideol ogy. Eli zabeth Barreds review of Roxanne L. Eu
Qasi m ZRrintatondeadings in Islamist Thoudirings muchneeded
precision to our understanding of Al sl ami smd and r e

Khawaj aods review of books by Paul Ber man and Tari g
pointed mor al questions about AWesterno intell ectue
engage with and pass judg n t on the theorizing of AfWesternizedo |
ideol ogues. David Kelleyb6s discussion of Islam and t|

guestion a popular historical analogy. And Sadekhailmés commentary on

SOursymposium began |ife as one called fiHayek and Rand on th
the annual conference of the Association for Private Enterprise Education (April 10,

2010, Las Vegas, Nevada) organized by StepHicks of Rockford College. We thank

Professor Hicks for his cooperation and help in publishing some of this material.

10
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the Arab Spring gives v ofimli@anthtsecularhe aut hor 6s f
struggl e against obscurantism and tyranny in
appropriate that in locating the roots of the Arab Spring in the Damascus

Spring of 2000 more than a year before the 9/11 attéickéAzm confirms

his own longhdd views about the ultimate impotence of Islamist terrorism.

From this perspective, threalstruggle for justice in the Arab Near East began

over a decade ago in Damascus, boiling over last December in Tunis, and

spreading from there to the rest of thedmworld. Osama bin Laden and 9/11

were but a regrettable footnote to this potentially revolutionary rpmiitical

our dec
t he [

project.
Writing on art history and aesthetics has been an underrepresented
but still significant presence &eason Papersince the joural 6 s i ncepti on.
Adrienne Baxter Bell 6s masThomasfEakins t r eat ment of Akel a |

and the Uses of Historynakes a contribution to both fields while also

enriching our wunderstanding of American and regional
review is the onhartrelated item in this issue, it connects nicely with recent

work in Reason PaperBy Brenda Molife on art historyReason Papers/ol.

28, Spring 2006) and by David E. W. Fenner and Jason Holt on aesthetics

(Reason Paperwol. 32, Fall 2010).

At 229 pages, our 2011 issue ought to last readers the year or so it
takes to produce a new issueRidason PaperOur 2012 issue promises to be
even bigger. In the meantime, feel free to bookmark our page, keep up with
upcoming symposia and calls for paparsl reviewsat our website (under
ANewso), and spread the word.

Irfan Khawaja
Felician College
Lodi, NJ

CarrieAnn Biondi
Marymount Manhattan College
New York, NY

www.reasonpapers.com
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Symposium Rand and Haye on Cognition and Trade

Rand versus Hayek on Abstraction

David Kelley
The Atlas Society

1. Introduction

Ayn Rand and Friedrich Hayek were two of the most important and
influential theorists of a free society from the Awgentieth century onward.
Yet they defended the free society from radically different philosophical
standpoints. Both were systematic thinkers whose defense of capitalism was
rooted in more fundamental issues, and they differed systematically on a wide
range of those issues, from npgsics and epistemology to ethics and
political philosophy. In this article, | will discuss the radical difference in their
respective views about the nature and power of reason, focusing more
narrowly on their respective views about a core issue inespidbgy: the
nature of abstractiobsthat is, our concepts for general kinds of things and
their common attributes, and the abstract principles and rules that we form
with our concepts.

2. Rand versus Hayek on the Power of Reason

Rand holds that reason iset cognitive faculty that produces conceptual
knowledge based on the evidence of the senses and logical integration. It is a
volitional faculty, one that we control by initiating the effort to think and
taking responsibility for the results. On her vievgason is efficacious,
allowing for the operended acquisition of objective knowledge of the world.
The possibility of objective knowledge applies not only to descriptive matters
of fact, but also to evaluative and prescriptive principles in ethics articpoli
Rand holds that it is possible to establish a rational moral code based on the
objective needs and capacities of human beings, a code whose values and
principles of action are universal, not culturally relative. And she holds that
individuals have tb capacity (and responsibility) to rely on reason in
choosing their specific goals and applying moral principles to their particular
circumstances. Indeed, rationality is the primary virtue in her ethics. Though
she is all too aware that many people do think or act rationally, and
analyzes a number of irrational syndromes, she holds that angofienction
rationally, at whatever level of intelligence and knowledge, by choosing to
exercise reason and making it a practice.

1Ayn Rand, iThe Obj ect The Yitue of Gelfisthnes8sNew i n Ayn Rand,

Reason Papers 33 (Fall 20112:30. Copyright© 2011
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Hayek, by contrast, is a dritc of what he cal |l s fconstructive
rat i onHidconsapt.obrationalism is somewhat idiosyncratic, and is not
equivalent to Randdés conception of reason. Neverthel
that fno universally valid sfwkiddsm of ethics can ever

obviously not consistent with her view. For Hayek, moral rules have a status
l ying fAbet ween “Theyaré notditeral mstintts of thaldnd n . o
we ascribe to animals; they are not inborn. They are habits people acquire in
the course of maturation and experience, as they are acculturated to the norms
of their society. But neither are such norms the product of reason. People
acquire them essentially by imitation of others, not by understanding their
rationale or the longerm baefits of following them. Indeed, says Hayek,
they are largely tacit. People incorporate them into their habitual modes of
action because of social pressure, conformity, and sometimes coercion.

Neither, Hayek claims, do societies acquire their norms gfirdhe
insights or teachings of previous thinkers, nor do the norms arise through any
fsoci al contracto among individual s. Il nstead, he 0
account to the effect that rules evolve by a process akin to natural selection.
Societies that agt certain rules flourish, increasing in wealth and population;
societies that adopt other rules fail and die out. If our rules of behavior and
interaction are weladapted to modern industrdebmmercial society, it is
because our society survived the momwing process of social selection, in the
same way that natural selection eliminates animal species that-adaplied
to their physical environments.

Thi s di fference bet ween Randods and Hayekds Vi e
knowledge carries over to politics, and givedifferent cast to their respective
defenses of freedom. Rand holds that the organizing principles of a proper
society, like the principles of ethics, can be validated by reason. The core
political principle is individual rights, which defines and sanothns fAmanés
freedom of actidn in a social contexto

The source of rights is not divine law or congressional law [nor
tradition nor fAsoci al selection, d she would certai
in response to Hayek], but the law of identity. A I8 And Man

Concept of EgoisrtNew York: New American Libna, 1964), pp. 135.

2 Friedrich A. HayekRules and OrderVolume 1of Law, Legislation and Liberty: A
New Statement of the Liberal Principles of Justice and Political EcoriNew York:
Routledge, 1973), pp.-20; Friedrich A. HayekThe Fatal Conceit: The Errors of
Socialism(Chicago, IL: University of Chicago Press, 1988), pp621

% Hayek,Fatal Conceit p. 20.

*Ibid., chap. 1.

5Ayn Rand, i Ma n 6 ¥irtuR of @diffisheesg 110.n Rand,
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isMan.Ri ghts are conditions of existence required b
nature for his proper survival.

Rand is referring to the classical rights of life, liberty, property, and the
pursuit of happiness. Embodied in a societyod6s | egal
individualsagainst coercive interference from others, including the state. But
their essential function is positive: to enable individuals to live by their own
rational judgment and to gain the values of trade with others.
Hayek, too, affirms the classical conceptiof freedom from coercion,
and holds that such freedom is essential to the operation of a market economy,
with all of its benefits. He gives much less emphasis, however, to rights. And
his antirationalist conception of moral rules covers political ppiles and

institutions as wel | : A[ M] or al s, including, especi e
property, freedom and justice, are not a creation of
second endowment conf err e’Hayekiregwrdsm by cul tur al evol ut
this view of moré knowledge and moral psychology #® only protection
againsiconstructive rationalistsd who think that they ¢
society by deliberate, scientific means.

In his famous essay AThe Use of Knowledge in Socie

that sociakt economic planning is impossible because the vast bulk of the
knowledge required for the effective allocation of resources is local
knowledge of particular circumstances known to particular individuals,
knowledge that cannot possibly be assembled inptaee, in real time, by a
central planning agencySuch knowledge can be put to use only within the
price system of a market, based on individual property, freedom to trade, and
protection of contracts. This case for market freedom is essentially negative
Hayek seems to think that if socialist planning were possible, socialism might
be the morally ideal system. But the inescapable ignorance of Wweuld

pl anners excludes that possibility: Ailf there were o
know not only all that décts the attainment of our present wishes but also our
future wants and desires, “here would be |little case

5 Ayn Rand Atlas Shrugged35" anniversary edNew York: Dutton, 1992), p. 1061.

"Rand uses broadly the term 6traded to encompass not only
goods and services, but iall human relationships, persone
publ i c, spiritual and nrlantag rinte@dtion® in allof t hat rights protect Y
these real ms; see Ran-85 AObjectivist Ethics, o pp. 34

8 Hayek,Fatal Conceif p 52.

Friedrich A. Hayek, i The Uladividualibm akch owl edge i n Society, o
Economic Order Friedrich A. Hayek (Chicago, IL: Univetgi of Chicago Press,

1948), pp. 701.

9 Friedrich A. Hayek,The Constitution of LibertfChicago, IL: Henry Regnery
Company, 1960), p. 29. See also Hayektal Conceit pp. 67.

14
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In defending his view of how morglolitical norms arise, Hayek takes
the same analysis one step ferthHere he @ues that if sutnorms could be
understood, assessed, and revised by reason, then utopians might be able and
entitled to impose a new ethic of universal brotherhood and solidarity, a la
Kar | Mar x, Aifrom each according to his abilities, t
n e e 4 s Hagek does not oppose these collectivist schemes on ethical
grounds; he claims instead that they are factually impossible because of our
inescapable ignorandein this case, our ignorance of all of the historical
circumstances that produced the norms, taeelits of following the norms,
and the complex relation between the norms and sewiely consequences.
Once again, his case for a free society is essentially negative.

Rand and Hayek can be seen as representing two different strands of
Enlightenment thoght. Rand is the best twentiatbntury representative of
the tradition of John Locke, Thomas Jefferson, and others who have prized

mands power of reason and have wanted to |iberate t
production, and the individual pursuit of happimesWVhat Rand adds to the
tradition is an individuali st mor al theory based on

produce in service to his life, and epistemological insights regarding the
nature and validation of reason, including the theory of concepts outlined
belowv. Hayek represents the tradition of the Scottish Enlightenment, including
thinkers such as David Hume, Adam Smith, and others who were more
skeptical of the power of reason. Such thinkers tend to look at man not as the
subject of rational knowledge or adeof rational action, but as the object of
an inquiry about how societies function. This is the tradition that gave rise to
the concept of Oiorslgy that arisen feom lnsmanoactidne butd
not from human design. Hayek extends that concept foamomics to the
cultural order of norms and, as we shall see, to the functions of mind and
brain.

3. Reason and Abstraction

Both Rand and Hayek recognize that the nature and power of reason
depends on the nature of the abstractions by which we clasBifystand
identify their common properties. The stark differences in their respective
views of the power of reason are paralléexthd explained, at least in part
by the radical differences in their analyses of the nature, origins, and
objectivity of abstrations. Before we turn to those differences, however, the
fact that both of them identify the abstractness of human knowledge as the
central issue in epistemology is worth noting as a striking point of connection.
Both thinkers developed their theories @gsof academic philosophy. For
most of the past hundred years, philosophers have not considered the issue of
concepts and abstractions as relevant to epistemology at all. The linguistic

“Karl Marx, ACriti queKadMarxt SelecteGwiitipsaed.Pr ogr am, 0 i n
Lawrence Simon (Indianapolis, IN: Hackett Publishing Company, 1994), p. 321.
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turn in analytic philosophy shifted attention from thought to languagd the
acquisition of abstract concepts has long been considered a question for
psychology rather than philosophy.

In addition, there are striking similarities between Rand and Hayek in
the way they employ the idea of abstractness outside of episgymale an
explanatory term for understanding society. One similarity concerns the
evolution of modern society. Hayek often states his view that what he calls
ithe extended orderd of modern society emerged from
life, characterized Y identification with the group, altruism toward other
group members, hostility toward outsiders, and cooperation for common ends.
The latter is the most significant aspect for our subject because those common
ends are concrete. In tribal life, group memnsbeork together on specific
tasks: hunting, building shelters, moving from summer to winter areas, and so
forth. In the slow evolution to the extended order, the expansion of social
contact and trade requires new habits. There are more interactions with
strangers, chiefly through trade. Individuals are freer to pursue their individual
ends and less bound up in the life of a tribe. Privacy increasingly replaces the
completely public, communal life of primitive society.

As a result, the bonds of family armibal relationships are increasingly
replaced by standards of contract, commercial honesty, prdégEng, and
respect for the property of others on principle. The essence of this progression
is a change in the way people coordinate their activities.p€@ation to
pursue concrete common ends is possible for a small group, but not for a
large, modern society, where coordination is achieved by abstract rules.
Universal laws replace rule by edicts from tribal leaders. The use of resources
is determined bympersonal markets, based on abstract rules of property and
contract rather than deliberate distribution of specific goods to each member
of a small group. Abstract rules allow the individual to adopt and pursue his
own ends; the rules serve to coordindtedttions with those of others so that
conflicts can be avoided, but the rules do not demand cooperation with others
in any active sense. The rules of property and contract allow coordination
among people who do not care about each other and may ndtrexerabout
each othef?

Rand agrees with Hayek in seeing human progress as in large part a
movement from tribalism in which people identify themselves with their
kinship, ethnic, or other unchosen groups, to individualism in which people
identify themselve with their own personalities, projects, and chosen
relationships with others. At the core of this progress, in her view, is the
increasing premium on the ability to think conceptually. Tribalism is
characterized by -oodteptualmenel ctay | 8 &t hendebhcy to
function mentally in a concrefeound way, using basievel concepts and
language but unable to function with highevel abstraction$® The anti

125ee, e.g., Hayelgatal Conceit chap. 1.

13 On the distinction among levels of abstraction, see Ayn Ramthduction to
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conceptual mentality, Rand says, tends to treat such concepts as if they were
perceptial givens, whose meaning is determined by assocétiba n
indiscriminate accumulation of sundry concrete, random facts, and
uni dent i fideratherfthareby ithe lpgical integration of more basic
concepts and a clear definition that specifies thereett of the concept. One
aspect of the syndrome is the tendency to treat moral rules as concrete isolated
injunction® d on 6t i e, Idaather tharo as rprinaiptes. [Sech
principles are not clearly distinguished from the rituals and traditionkeof t
group; for that and other reasons, the -anticeptual mentality breeds
dependence on a group that shares the same constellation of values, practices,
history, language, etg.

Hayek regards socialism as a desire to restore the solidarity and
altruism d tribal life within the modern extended order, and thus views its
aspirations as a hopeless anachrorifsim a similar way, Rand views
socialism as a desire to remake modern society in a tribal form in order to free
individuals from the need to take fuktsponsibility for their lives, motivated
fundamentally by the desire to escape the risk and effort of thinking for
themselves. Socialism, in effect, is the desire to make the world safe for the
anti-conceptual mentality’

A second point of similarity ishe recognition of generality as an
essenti al el ement in | aw. This is one of Hayekds
in a significant way to the analysis and defense of the rule of law, and he
stresses the abstract character of proper Y¥awscentral requirerant is that
laws must apply uniformly to all people (or at least to all who meet a general
condition set by the law). In particular, the law must apply to ruler as well as
the ruled, an essential condition for the goal of being ruled by law, not by
men. Tke function of such generality is not only to meet a standard of justice,
but also to serve an epistemological function: to allow people to make long

Objectivist Epistemologyed. Harry Binswargy and Leonard Peikoff"2expanded ed.
(New York: New American Library, 1990), chaps32

“Ayn Rand, AThe Mi s s iRhipsopghy: ko Needs {NewAyn Rand,
York: BobbsMerrill Company, 1982), p. 47.

15 |bid., pp. 4850.

18 Hayek, Fatal Conceit chaps. 4.

YAyn Rand, fAFor the Ne worlthe Newlirtebectuaflen] , © in Ayn Rand,
York: New American Library, 1961), pp. 4. Unlike Hayek, Rand rejects socialism

primarily on ethical grounds; she rejected the subjection of the individu#he

collective and the underlying ethic of altruism. Nevertheless, as she explains in this

essay, she regarded the amhceptual mentality as one of the cultural bases for

altruist and collectivist doctrines.

18 See especially Hayek;onstitution oLiberty, part II.
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range plans because they know in advance what the legal consequences of
their actions will be.

Rand wouldcertainly have agreed with this point, given her view that
the principles of individual rights are required to allow individuals to act on
the basis of reason in a social context. Law in her view must be objective, and
her idea of objective law includedetiormal elements associated with the rule
of law. Laws must be general in scope and uniformly applied, with objective
procedures for proving criminal guilt and resolving civil dispdteShe also
wrote extensively about the destructive effectstlid disaetionary, non
objective nature of government regulations such astiarsti’°

Rand and Hayek, then, are aligned both in recognizing that the nature
and power of reason depends on abstractions, and in using the distinction
between concrete and abstracekplain a range of social phenomena. Despite
these similarities, they differ radically about the nature, origins, and
objectivity of abstractions. That difference is the chief topic of the rest of this
article. In the next two sections, | summarize theties Rand and Hayek put
forward. | then turn to the significant points of difference between them.

4. Randés Theory of Concepts

In her monographintroduction to Obijectivist EpistemologyRand
addresses the philosophical issue that is known variouslyeagrdiblem of
universals or the problem of concepts or abstractions. The core of the problem
is to explain how concepts for types of things and attributes relate to the
particulars we observe in the world. A concept such e
includeseach and every individual human being. It is not a name for any one
person or set of people, but refers indifferently to things that are numerically
di fferent. I n addition, concepts are abstract. The
from the specific charactetiss on which individual people differ, such as
height, hair and skin color, sex, occupation, etc. Any individual must have
some particular height, color, sex, etc., but may have any within a certain
range. Even the rational capacity, an essential feaifiteumans as such,
comes in many specific forms; people differ in degree of intelligence,
knowl edge, and every other dimension of rationality,
abstracts from all such differences. To say that John is human and that Jane is
human isto make exactly the same claim about them, despite their many
differences as individuals. In short, concepts ardversal they refer

YAyn Rand, fAThe Nat ur eViroefof SBlfisknespm h9g16.t , © i n Rand,

2 Ayn Rand, fiAmericads Persecuted Minority: Big Business
Capitalism: The Unknown Ide@New York: New American Library, 1967), pp. 42.

See also Ayn Rand, fiANnt i t The ¥dice of Reason: Rul e of Unreason, 0 1in
Essays in Objectivist Thougted. Leonard Peikoff (New York: Meridian, 1989), pp.

25459.
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indifferently to instances that areimericallydistinct. And they arebstract
they refer indifferently to instancesatharequalitativelydistinct.

What we observe in the world, however, are particular things, not
universal types as such, and those things are specific, determinate, and
concrete, not abstract. So the epistemological question is: How could we
acquire cognive devices with those properties? Hbwy what process do
we acquire concepts that are universal and abstract when everything present to

our senses is particular and concrete? As John Lockd pute i ssue: Al S]ince
all things that exist are only particuda how come we by general terms; or
where find we those gener al Malheur es they are sSuppose

related question is: What justifies us in using concepts when they do not
correspond to anything in the world that is actually universal oradi8tin
what sense can they be objective?

Randés primary concern wathatis,d0 answer the second gl
show how concepts are objectvbut to do so she had to answer the first
guestion, regarding the process of condephation. The process, slsays,
begins by grouping things together on the basis of their similarity to each
other and their differences from nemmilar (or significantly less similar)
contrast objects. A child notices, for example, that the dogs he sees are
similar, despite theispecific differences in size, hair, degree of friendliness,
etc. Those differences are certainly observable, but they are less salient than
the substantive difference between any of the particular dogs and the cats or
rabbits the child has seen. So theldlgroups those dogs together, isolating
them mentally from the contrasting animals. That is the cognitive context in
which the child can forthec oncept O6dogdé to designate animals 1|ike
he has grouped together, a concept designating any aniatdb thimilar to
these along the relevant dimensions of similarity, such as shape and
behavior*?

In basing concepiormation on similarity, Rand is obviously rejecting
the realist theory of universals put forward by many Aristotelians: that
concepts corrg®nd directly with some genuinely universal and/or abstract
component in things. Abstractions do not exist as such in things, apart from
our method of grouping and uniting them into a single object of thought. But
she also rejects nominalist and concejstiaheories which explain concepts
in terms of similarity, because those theories have never given an adequate
account of similarity itself, something she regards herself as doing. For Rand,
the grouping of similar objects in isolation from contrast disjés only the
first stage in concegbrmation. She refers to the members of such a group as
iuni & sermo reflecting her insight that similarity is a quantitative
relationship. What makes two or more things similar is that their specific

2L John Locke,Essay Concerning Human Understandiregl. Alexander Campbell
FraserNew York: Dover Publications, 1959), v@, 11L.iii.6, p. 16.

22 Rand,Introduction to Objectivist Epistemologghap. 2.
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characteristis arecommensurablethey differ in degree on some dimension
of measurement. One dog is taller than another, for example, one has longer
hair, etc. The second stage of the process is the omission of the measurements
of the units. Since the units differ gnin degree, we can abstract from the
differences and thereby treat the units as identical. We integrate the initial
units of the group into a new mental uni t, the conce
that a given dog must have some specific height, hair lerdggree of
friendliness, etc., but may have any degree (within a specific range) on those
dimensiong?
Rand elaborates and builds on this theory of abstraction in her
monograph, and a number of secondary works examine the theory irftletail.
For our purpos of contrasting Rand and Hayek, however, we need only
consider two additional points.
The first is the primacy of perception. As an empiricist, Rand holds
that the entire conceptual level of knowledge rests on the evidence of the
senses, the direct, poenceptual perception of objects in the environment. On
Randbés view, it is from direct dperceptual awareness
and their specific qualities, actions, and relationghifheat we form ouinitial
stock of concepts. To be sure, the vast lfllour concepts are not directly
formed from perception. Most of them are fAabstracti ol
use Rand?BWe ysé coacepes. already acquired to identify more
complex similarities and differences among things, including things tkeat a
not directly observable, and thereby form higlexel concepts such as
6government 6, 6justiced, 6partiel esb, to mention a f
level concepts formed from perception are necessary to get the process going.
Perception is where cadion begins.
The second point is the objectivity of concepts. The question of
objectivity, as noted above, is whether concepts can be considered objective
given that they do not correspond to anything literally universal or abstract in
the things themadves. The fact that concepts are derived from perceptual

2 n speaking of the attributes or characteristics that are common to the referents of a

concept, or to the dimensions on whichytlage commensurable, Rand is not treating

them as realist universals. What exists are the specific, determinate characteristics of

things and their specific, determinate quantitative relationships. A dimension of

measurement is an ordered set of suchiratah s hi p s . See David Kelley, AA Theory of
Ab st r aCGognitianmnd @rain Theory (Winter 1984), pp. 2@7, accessed online

at: http://www.atlassociety.org/sites/defdfiles/TheoryofAbstraction.pdf

%»I'n addition to Kelley, iA Theory of Abstraction, o see D
Krueger, i The Psy cJlowraldogthe Thedry ofASocat Beteawiot i o n, 0

14, no. 1 (March 1984), pp. 4%; Leonard PeikoffObjectivism: The Philosophy of

Ayn Rand(New York: Dutton, 1991), chap. 3; and Allan Gotthélfn Ayn Rand

(Belmont, CA: Wadsworth, 2000), chaps76

% see Randintroduction to Objectivist Epistemologghap. 3.
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awareness of those things provides part of the answer. What we perceive is
Afout there,d and the content of perception is a cons
form. That content includes the entities emsto our senses, including such
of their specific qualities, actions, and relationships that our senses can detect.
It also includes the specific similarities those entities have in virtue of those
features.
In addition, Rand argues that objectivity does require a onene
correspondence between concepts and abstract elements in the world. Even
more generally, she argues that the objectivity of any mode of coghnition
perceptual or conceptunldoes not require that the mind mirror reality in
some diaphangs way. Our cognitive capacities are natural, biologically
rooted functions. They operate in specific ways to produce our awareness of
reality?® | f Randés theory ab-oounationtihoerregt,r ocess of concept
then a concept formed in accordance withtthrocess is a valid, objective
way to grasp its referents. The nature of the process sets constraints on
concepts over and above the need for a perceptual b a
exampl e, prescribes that fAconcdptys dare not to be mul i
a standard one would violate by forming a concept on the basis of a superficial
similarity and thus trying to unite into a single unit items that are essentially
different?’ This standard is based on the nature and proper functioning of the
procesof concepiformation and conceptual thought. Objectivity, then, must
be understood as having two elements: (1) an orientation to reality and
commitment to taking account of all but only the facts one observes, and (2)
the exercise of itymeécsrdance with stgntdarda that c ap a c
govern proper functioning.

5. Hayek on Abstraction

To understand Hayekédés view of abstraction, we ca
conception of mor al rules as |lying fAbetween instinct
are inherently abstracthey prescribe &ind of action in akind of situation.

While the rules can sometimes, and to some extent, be articulated explicitly,
they normally operate below the level of consciousness. In his theory of mind
and knowledge, Hayek extends this conceptpmconscious abstractions
beyond the normative realm, applying it to the entire realm of cognition and

its neurological basis. In all of its operations, says Hayek, the mind operates in
accordance with abstract rules, based on classifications of stiffiealiag the

sense organs and of patterns of behavioral responses. These abstractions are
required even in the elementary perception of concrete objects, and therefore

28 |bid., chap. 8; David KelleyEvidence bthe SensefBaton Rouge, LA: Louisiana
St ate University, 1986) , chap. ReasonDavi d Kell ey, AiRand an
Papers23 (Fall 1998), pp. 886.

27 Rand,Introduction to Objectivist Epistemology. 72.

21



Reason Papers Vol. 33

cannot be derived from prior sensory awareness of those objects, as Rand (and
many othere mpi ri ci st s) have hel d. As Hayek puts it i n
Abstract o:

[A]ll the conscious experience that we regard as relatively
concrete and primary, in particular all sensations, perceptions
and images, are the product of a stipgyosition of may
classifications of the events perceived . . . . What | contend, in
short, is that the mind must be capable of performing
abstracting operations in order to be able to perceive particulars,
and that this capacity appears long before we can speak of a
corscious awareness of particulafs.

Hayek does not refer to these preconscious classifications and abstracting
operations as concepts, but treats them as having the core attributes of
concepts: they are both universal and abstract, subsuming numerically and
gualitatively distinct items.

In defense of his view, Hayek cites a number of theories in ethology,
linguistics, and psychology. The most significant for our purposes is his

reference to Hermann von Hel mholtzés theory of Aunco

percepion. Helmholtz, one of the founders of scientific psychology, bases his
view of perception on the doctrine that sensations of isolated sensory qualities
(a patch of color, a sweet taste, a feeling of warmth, etc.) are the basic mode
of sensory awarenesand that perceiving objects as entities possessing those
qualities is the result of integrating sensations through inference. He posits,
for example, that the visual perception of an object at a distance in three
dimensional space results from inferring athexternal object, at what
distance, could produce the sensations one experi&hdesy of the theories
of perception developed since that time have been
The significance for Hayek, of course, is that inference is an operation in
which a propositional conclusion is derived from premises or data in
accordance with logical rules, and is thusrdrerentlyabstract operation.

In his earlier workThe Sensory OrderHayek developed his own
speculative theory of perceptionike other heorists, he takelis taskto be
that of explaining how the order of sensory qualities relates to the external
world, with the physiology of the nervous system as the intervening
explanatory level. His basic idea is an early version of what is now called

BFErjiedrich A. HayekAbsAThetPoi macyNewfedrheh A. Hayek,
Studies inPhilosophy, Politics, Economics and the History of ld€asndon:
Routledge & Kegan Paul, 1978 [1969]), pp. 311

29 Hermann von HelmholtzPopular Scientific Lecturgesed. Morris Kline (Mineola,

NY: Dover Publications, 1962), p. 178. For an analysis and critique of this view, see
Kelley, Evidence of the Sensehap. 2.
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connectionism or neural net thedfyStimulation that activates receptor cells
in the sense organs sends neural impulses into layer after layer of intervening
cells. When these impulses result in the activation of the same response at

some layerofthemator k, t he stimuli are fAclassifiedod as the sa
By o6classificationdé we shall mean a process in wi
occasion on which a certain recurring [neural] event happens it
produces the same specific effect . . . . All the different events

which whenevethey occur produce the same effect will be said
to be events of the same class, and the fact that every one of
them produces the same effect will be siwde criterion which
makes them members of the same class.

It is only when this classification hasaered that there can be any sensation
of sensory qualities such as red, round, hot, loud, salty, etc. Since a
classification is an abstraction, the theory embodi e
the primacy of the abstract dasfahdct sensory perception
of classification, what we perceive can never be unique properties of
individual objects but always only properties which the objects have in
common with % Pehceiving antappke cfar sxanple, requires a
prior classification of it a red, round, having a glossy surface, etc., and is
never just perception diis applehereas a particular.
Hayek also notes that the sensory order evolved to serve the
organi smdés need to act. He goes on to cl ai m, accordir
underlying the sensory order are characterized not only by incoming
stimulation, but also by the outgoing action impulses they evoke. And just as
those states specify abstract properties of the stimulus object, they specify
abstract kinds of action to taken this respect, they have the character of
rules: if the object is of type X, then perform action of type Y, where X and Y
are classes. As Hayek puts it,

[tihese several dispositions towakiohds of movements can be
regarded as adaptations to the typidalatures of the

environment, and t he 6recognitioné of such feat u
activation of the kind of disposition adapted to them. The
perception of somet hing as 6round?d, e. g., wo ul

®¥see Barry Smith, fThe Connectionist Mind: A Study of Hay
Hayek, the Economist and Philosopher: A Critical Retea$ped. Stepan Frowen
(New Yor k :sP®4s,.199F)app-8i n 6

31 Friedrich A Hayek, The Sensory Order: An Inquiry into the Foundations of

Theoretical PsychologfChicago, IL: The University of Chicago Press, 1952), p. 48.

%2 |bid., p. 142.
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essentially in the arousal of a disposition toward a class of
movements of the limb&

These classifications and rules give rise, over time, to a stable
representation of the external environment. But this representation is a
idi storted reproductiono of objects in that worl d. I
appear similar i@ classified together despite differences in the way they act;
objects are classified separately even though they behave in the same way. A
higher level of neural activity, however, gives rise to conscious perceptual
awareness. Though the conscious mindws of the world only through the
classes established by the sensory systems, it is capable of revising those

classifications (i .e., the assignment of qualities t
formed by a rearrangement of the objects of the sensory warlevlzat are
usually descri bed?* Respiteathestighea atd mer@ ncept s. o

accurate level of classification, however, the underlying process is essentially
the same. Concepts, conceptual thought, and abstract reasoning are ultimately
operations of th central nervous system that are different in degree but not in
kind from the formation of preconscious classifications of sensory imptilses.

6. Hayekds Functionalism

It is difficuldt to compare Hayekoés view of abstr
directly*® Rand is cacerned with the metaphysical and epistemological
issues in the classical debate about universals and concepts, while Hayek was
concerned with issues in what now would be described as philosophy of mind
and cognitive science. Hayek neither addresses #wsichl problems, nor
develops any theory of how abstractness and universality are possible. Rand,
for her part, offers nothing beyond a few observations about the relation of the
cons%i70us mind to the physical brain, which she regards as chiefly afecienti
issue.

Nevertheless, there are clear points of difference between their views
of abstraction underlying the basic differences | outlined above about the
power of reason. The first of these has to do with consciousness and
intentional content. In desbing the preconscious operations of the nervous
system, Hayek is talking about nerve cells and/or neural circuits. He is

®Hayek, f@APrimacy of the Abstract, o p. 315.

34 Hayek,Sensory Orderp. 145.

35 Ibid., pp. 108, 14816.

®The only previous systematic comparison, to my knowledge,
Irrationality of the Extended Order: The Fatal Conceit of F. A. Hay@kason Papers

23 (Fall 1998), pp. 385.

37 Rand Introduction to Objectivist Epistemolagyp. 28990.
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speculating about the causal operation of a physical system. In describing the

physical system as ficl asra impuses)y) gedis t he

attributing intentional content to these physical states. On the face of it, this
attribution involves an equivocation between causal regularities that we
describeabstractly and cognitive processes thaiployabstractions. Natural

and mammade physical systems respond in causally regular ways to the
factors that affect them. A motiesensitive light, for example, will respond in
the same way to any motion within the range of its infrared dewiegyould
describe thisinfensofhhe abstract i ons bubthedighti® n 6
not literally employing these concepts, since it is not in the business of
classifying, abstracting, or conceptual recognition. The same distiéctind

apparent equivocati@a pp | i es t o tidaof ghisica stateethat r i p

embody rules. There is a difference between adtirmccordance witha rule

and following o n e . A pr o] e cparabbliepatfi etetminedwby 0
initial angleandmomentum and we can compute the path it will follow from
the relevant equation with a specification of initial conditions, but the
projectile itself is not literally following that rule by computing what path to
take. Instead, it merely behaves in accordance with a rule. Neurons, circuits,
and other neural feates react in regular (though highly complex) ways to
similar stimuli, but this does not mean that the brain is literally classifying
those stimuli or following rules.

For many philosophers of mind, however, the motivation for ascribing
content to physicaltates of the brain is precisely to reduce intentionality to
causal regul arity, and this appears
position that would now be describedfaactionalism according to which a
mental state is a physical state whosetent is nothing but the complex of
relations with other physical states that constitute its input (ultimately from
sensory stimulation) and its output (ultimately in behavior). Consciousness, on
this approach, is an accidental and possibly dispensablaiggtof intentional
states® Hayek claims, for example, that sensory qualities have no intrinsic
phenomenological quality; their content consists solely in their effects on
other mental states or on behavidin light of his claim that highelevel
coneptual thought is to be understood in the same terms, he would
presumably agree with contemporary functionalists that even conscious ideas
are to be analyzed in functional terms. The content of the belief that snow is
white, for example, is entirely relatial; it consists in the fact that the belief

% For a good introduction to contemporary functionalist theories, see Janet Levin,
AiFunct i o%tanford sBngydopedia of Philosophyaccessed mdine at:
http://plato.stanford.edu/entries/functionalisfdr a classic statement of the view, see
Dani el Dennett, Al nt ent i Brainstorms@prstgoreenys , 0
VT: Bradford Books, 1978), pp.i22.

% Hayek,Sensory Orderpp. 151 6, 18, 35, and 119. See al so

Abstractl60 pp. 315
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state arises from certain stimulus conditions and that it results in certain
further thoughts and behavior.

Rand, by contrast, holds that intentional content cannot be divorced
from consciousness. Conscioushés an axiomatic concept, identifying the
basic fact of awareness of objects in the wdbrftbm the most primitive
sensation to perceptual awareness to conceptual thought and the highest
reaches of knowledge in science and philosophy. On her view, evenyfo
cognitive content is a mode of consciousness, in the same way that the
distinctive attributes of particular things in the world are modes of the
axiomatic concepidentity. The operations of the nervous system can be
described in causal terms, butaling content to them without reference to
consciousnegsdescribing these states as engaged in abstraction,
classification, inference, rulsllowing, representing objects, dicis illicit. *°

Rand did not deny the existence of subconscious states arebggec
that have content but are not conscious at a given point in time. On the
contrary, she emphasizes their importance, especially in regard to concepts
and conceptual thinking. Since the scope of conscious attdntii@nnumber
of cognitive units we caattend to simultaneouslyis very limited, concepts
perform the function of uniteduction. They replace the mass of perceptual
information about things of a kind with a concept for that kind. The concept
functions as a single mental unit, and the cogniiives that connect it with
its referents are automated as subconscious processes that enable us to
recognize new instanc&sNevertheless, as against the functionalist view that
content can be ascribed to neural states without any reference to
consciousnss, Rand holds that subconscious states are automatizations of
information and cognitive procedures that were previously learned
consciously. And such states are open to conscious access and recall, at least
in principle. In that sense, the concept of rmrgrious states with content is
dependent on the concept of consciousffess.

7. Hayekds Kantianism

I n Hayekds view, perceptual exper
based on it are shaped by a preconscious framework of abstract categories and
connectionsamong categories. If these abstractions and abstract cognitive
operations are not derived from conscious perception, then where do they
come from? Some of them are havited, produced by the evolution of the
brain; others are established by preconsciowsgssing in the life of the
individual. From an epistemological standpoint, bothaapeiori. The result is

40 Rand Introduction to Objectivist Epistemologyhap. 4.
“Lbid., chap. 7.
42 See John Searl®ediscovery of MindCambridge, MA: Bradford Books, 1992),

chap. 7, for a more developed version of this view.
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a materialist version of Kantianism: we do not grasp reality as it is, but only
the representation of reality structured by the categories wesanpa it.
(While Hayek draws more on Hume overall in his moral and political theory,
his theory of cognition has much in common with Kant
acknowledge$®) The features we attribute to perceived objects, he says, are
not A pr o ptobjectiateal bubaf set bfinelations by which our nervous
systems classifies 4Rhdmnog oPé¢eoncepti dmei somMiveadi pynal
philosophical term. Hayek goes so far as to claim that we could not perceive a
fundamentally new kind of object attribute for which we had no prior
abstract categord/.
From Randbés Objectivist srefatingd poi nt any such cl ai
since it cannot be applied to itself. Writing as a social sciénfistting
forward claims about the operation of the nervousesyssocial and cultural
evolution, law, politics, and economics, including his NeBezewinning
workd Hayek presumably means to be taken as describing reality as it is. It is
impossible to interpret his theses as a social scientist and philosopher of
science unless he means to assert them as true of the world, and true of human
knowers including himself, not merely as an expression of his own conceptual
framework. But the content of his theory of knowledge implies that his theses
are just the expressionfdis conceptual framework. In shovthat he asserts
is not consistent witiwhat he presupposés asserting it.
In any case, any such Kantian perspective is unjustified, since it claims
to be based on actual knowledge to make its case. This includesatioses
and theories from brain science, psychology, ethology, and other sources of
specific scientific knowledge, as well as the evolutionary theory of natural
selection, whi ch i s Hayekos basic reason for t hinki
correspondence of mia contents with facts of reality. Hayek draws on all of
this knowledge, with apparent confidence that it identifies facts about the
wor |l d, to support his thesis that our fAknowledgedo o
model that we carevise to some extent butrcaever fully validate®

“Hayek, fAPrimacy of the Abstract, o p. 319.

4 Hayek,Sensory Orderpp. 143 and 176;&4ly ek, A Pri macypp.® the Abstract, o

39. See al so RoberttheN&Lhawpd, exihdyfeak ramd the Mind, 0 paper
delivered at the Sixteventh Annual Conference of the Southern Economic

Association, Atlanta, Georgia, November-213 , 1997, Panel session on fiHayek and
t he Theory of Compl exi t vy, litp://vww.er..Blam. accessed online at :
ca/nobel/philugam/dept/textes/Hayek on_Mind.pdf

5 0n the internatonflicts of Kantian theories, see Kell&yidence of the Sensep.

27-35; and the exange regarding that analysis in David Kelley, Tibor Machan, and

Peter Munz, ALett er s: CrilidildRevew2ind. € (1888), of t he Senses, 0
pp. 18387.
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8. Active versus Passive Cognition

The final point of contrast between Rand and Hayek concerns the
question of whether and to what extent conceptual thinking is an active or a
passive process. The question is not about the nersgatem, which is
obviously engaged in a whirlwind of activity, but about the conscious subject
of knowledge. To what extent do individuals actag®ntsin control of the
process of thought? To what extent do individuals initiate cognitive
processes? To wah extent are individuals capable of generating new ideas by
thinking outside of their inherited traditions or acquired conceptual
framework?

Rand holds that the conceptual level involves active cognitive
processing, which we as cognitive subjects have tbility (and
responsibility) of initiating, directing, and validating. She holds that forming
concepts, unlike perceiving, is an active process of integrating classes of
things and differentiating them from other things. Her famous injunction
Acheckhremisesd reflects her view that we are capable
implicit assumptions in our conceptual framework in order to question their
truth and revise them as need@ter novels dramatize these views through
characters who exhibit great initiati as independent, innovative thinkers.

Rand also believes in free will, in the strong sense in which it affirms
that we face alternate possibilities open to choicgand denies that all
thoughts, choices, and actions are necessitated by anteceders. faSte
|l ocates mands freedom in the choice to think, to rai
attention, and to direct attention to relevant facts in the course of reasoning.
As noted above, Rand does not speculate about the-braéim relation, and
thus does nobffer any specific theory of how the choice to think relates to
underlying physiological processes. In my view, the most promising approach
is the view of consciousness as anh emergent property
with the world, a control mechanisthat serves the purpose of maintaining
unity of action when the nervous system has evolved to a certain level of
complexity. Freedom of will is then a further level of emergence related to the
additional complexity of the greatly expanded cortex in hubrgings and the
attendant capacities for conceptual thought andasedfreness’

In his political works, Hayek also stresses the creative powers of
human beings when left free of coercive controls. But such creativity, he
claims, is less the result of cormaes thought than of evolution through social
selection. The value of freedom is not primarily to enable individuals to
innovate by rational insight, but rather to allow a proliferation of ideas,
preferences, and practices from which the processes ofl setgation will

%see, e. g., Rand, i Phi | oRhilogpophy::WhoWeeds,INeeds [|t, o0 in Rand,
pp. :11.

““Cf. Ayn Rand, fAThe MetMaplky i dPmlosipy;rdsus t he Man
Who Needs Jtp. 34.
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filter out the unsuccessful on&sBy the nature of his view of mind,

moreover, Hayek is a determinist. The mind just is the brain, the totality of

neural states and processes engaged in dynamic interaction with its

environment; ontolgicd | vy , Ament al phenophgicagh are oO6nothing buto
pr o c e*$Te kessurd) he emphasizes that we could never predict or control

the thoughts, feelings, or actions of an individual on the basis of underlying

physical causes. That would require the impossibkk of identifying every

di mension of t he i ndividual 8s neur al constitution,
throughout his life, every dimension of every interaction with his social

environment, etc. As a result, Hayek says, we necessarily use the language of

mind to describe cognition and action, and we must treat the individual as a

unique agent of his action®.Thi s-i fimsvol i ti on, however, is merely a
methodological limitation. It does not change the fact of actual determinism,

nor does it imlthateconscidus ytheuglit operatés awithin a

system of preconscious abstractions. Conscious thought gives us some ability

to modify our categories and conceptual framework, but not much. As he says

in AThe Primacy of the Abstract, o

the formation of abstréions ought to be regarded not as actions
of the human mind but asomething which happens to the
mind, or that alters the structure of relationships which we call
the mind. . . . In other words, we ought to regard what we call
mind as a system of absttacles of action . . . ; while every
appearance of a new rule (or abstraction) constitutes a change in
that system, something which its own operations cannot
produce but which is brought about by extraneous faétors.

It is worth noting here the parallble t ween Hayekoédsr spontaneous
model of society and his theory of mind and knowledge. In his social theory,
society is the system, the units are individuals, and their interactions produce a
spontaneous order in which there is coordination among ingiisdout no
top-down control. We can understand the general causal principles of the
economic system, based on the structural rules that govern interactions among
people, but we could not possibly assemble all of the specific local knowledge
that determing the specific prices and outputs of the system in such a way as
to predict those output s. I n Hayekds theory of mi n

8 Hayek Constitution of Libertychap. 2.

9 Hayek,Sensory Orderpp. 35 and 191.

lbid., pp. 1929 5. See al so Gary T. De ngiem@ogy, fiHayekés Evolutionary
Artificial I ntelligence,Evoton and Gognitidpu e st i on of Free Wi ll, 6o
(1996), pp. 13%0.

"Hayek, HfAThee PAb snarc g el& éniphagi pdded.3 1 7
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individual is now the system, the units are neural cells, circuits, and larger
structures, and their interactions produg spontaneous or@gan order in
which there is coordination and coherence in action but at best littiotop
control.

9. Conclusion: Hayek and Rand on Epistemology and Politics

The purpose of this article has been chiefly descriptive and
explanatory.My goal has been to explain why Rand and Hayek have such
different views about the efficacy of reason and its role in the case for a free
society by describing their respective theories of abstraction. Those theories
belong to the domains of epistemologyd philosophy of mind. As an
Objectivist epistemologist and philosopher of mind, | side with Rand on every
point of contrast, and consi der¥ Hayekés approach f
headed, as the works of mine | have cited will make clear. In any case, these
are the domains in which their theories must be evaluated. One cannot validly
argue for the truth of one theory in these domains over the other by reference
to which provides the best support for political freedom; political philosophy
is a derivative brarftof inquiry, dependent on prior assumptions about human
nature and knowledge.
That said |l believethatRand és t heory of concepts supports a Vi
knowledge and mental functioning that in turn provides the strongest support
for individualism and freedomOn her theory, individuals have voluntary
choice over the exercise of their conceptual faculties. Those who take
responsibility for thinking, and for acting on the basis of their reason, need

freedom from those who dondénderrarrnisd si nce knowledge i s
possible, individuals need the freedom to agree or disagree with others and to
act i ndependent| y. Hundamehtalmequirsntert ofs ay s |, fiis the
masomi®nd. o

Hayekods Vi ew of abstractions, on t he ot her han

individualism ty eliminating the basis for a coherent conception of the human
individual. When he writes about economics and politics, he stresses the
individual as a possessor of local knowledge and a source of creative
innovation. But his psychological and epistemodadjitheory implies that
individuals are less agents than mere crossroads in which genetic,
physiological, and social influences interact. Just as wbeldjovernment
planners of an economy have no way to govern the economgotgp in a
rational way, so,dr Hayek, the individuals who are the real units of economic
activity are equally unable to know and govern themselves by reason. If a
defense of freedom depends on individualism, and individualism presupposes
individuals capable of genuine selirection Hayek cannot successfully
defend freedom. He certainly does not provide a moral ideal worth striving
for.

2Ayn Rand, fWhat | sCataligni heaUnknevmmal p.ilhn Rand,
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Meaning in the Market: The Incompatibility of F. A.
Hayekds and Ayn Randbés Accounts of toh

J. A. Baker
College of Charleston

It might even be accurate to say that these days, the arguments for
liberal orders and free markets from an economic perspective are
quite solid and that the next frontier in the battle of ideas is the
ethical.

d Douglas. J. Den Uyl

1. Introduction

What the public requires in terms of an ethical defense of market
processes is unclear. Economist and-aatisumerist Juliet Schor notes that
many Americans have reservations about our mdr&sed system, but not in

a way that Acohereatimtudabegecsuasiquep; wehbktead, she
recogni zes a widespread sense that markets obscure
ways of2 living. o

Non-academics are not the only ones to have vague misgivings about
functioning mar ket s. Dan Hangddbyhsés work on happiness

concerns on how capitalism leads us astray when it comes to what we value.
Whereas the rest of his book is carefullgwed, on this point he admitsly

to the same general discomfort that Schor describes, and recognizes the
paradox in wantingeople to have less freedom for their own gdod.

'Douglas J. De n URdview ofi Aistriam Ecdiontié® (2009), pd
349.

2Juliet B. Schor , A The The BostbhoRevietbunoner of Consumption, 0
1999), accesseanhline at:http://bostonreview.net/BR24.3/schor.html

3 Dan Haybron The Pursuit of Unhappiness: The Elusive Psychology of-Beétig

(New York: Oxford University Press, 2008), p. 276.e e al so, ViguousMai t |l and, f
Markets: The Mrket as School of the€' i r t BusiaessoEthics Quarterly, no. 1

(January 1997), pp. 131.
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Indeed, the references to vague ethical reservations about markets, in
both academic and popular work, can seem countless and constant. Yet, like
Haybronods, t hey f-bBldwh polgitaloamtiemnations ofe i ng f ul |
market systems. They do not advocate for systems without markets. Their
concerns do not seem to about exploitation of the poor, nor do they seem to be
calls for greater redistribution of wealth. As best | can tell, they express this
concernMarkets are necessary for general affluence, efficiency, and freedom,
but they al so Tfagthgvisnotrdtional daigucenduciverio a w
personal satisfaction.

The many things that migh be meant by mappoint val ued are
easily deternmied, and this fact is, of course, part of the problem. That we pay
teachers too little is one example of the sentifiéftiat CEOs are paid too
much is another. Worries about conspicuous consumption are also
representative of the concern, as is the ideh marketing replaces some of
our own reasoning about products or best courses of action. The many books
against advertising contain such concerns.

If we were to put these worries in some type of judged debate, they
mi ght do poorly afgoari nisitb etrhael floarrdgeurnse natnsd f ree mar ket s
Such a debate is unlikely to happen, but as portions of common wisdom, these
i nchoate concerns about the market fiappointing value
to be addressed. They block reception of economic argumentadfdets.

They are the stuff against which ethical arguments must be made.

I n this article | wi || suggest that Ayn Randds et
the value of commoditidsas seen in her distinction between a comn
socially objective and philosophitalobjective valué feed into fears the
public alreag has about markets. | find gurprisingt h a t Randbés way of
thinking about the value of commodities can be seen to suppomarket
worries. | will argue that her position on the value of commoditiesults
from combining a staunch commitment to individualism with a
misunderstanding of how prices function in a market.

Randés commitment to indiwvdatlual i sm interferes wi
solution | propose to handl e pontimpmon reservations over
val ueo: (a) a better understanding of what mar ket
and (b) a robustly ethical approach to individual so
take a robustly ethical approach to individualsdé cho

them accordig to some articulated standard of value, justifying our critiques
case by case. | suggest that a political approach defends choices an individual
has made because they are hers, wkeera ethical approach is able
condemn choices without questioning oight to make them.

My thesis supports what others have recognized: that some wires
have gotten crossed when it comes to economic and ethical justifications of

4 donodt mean to hide the incoherence in this point being

mostly hired by the state. This is just an aspect of popular views.
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the markeEWe t hi nk we must approve of anyoneds free choic
because they dese that freedom. | argue that we need to be able to give

ethical approval (or condemnation) even to choices thatonmotdoubt ought

to be free. If we give ourselves permission to take this ethical (and not

political) perspective, much of the amorphdic oncer ndo f or what mar ket's
fappointo as valuable can be placed on the buyers n
guestion. Thi s mi ght have a number of good effect
appreciation of markets. | shall begin by providing some background on why

the issue of Vae in the market has been confusing for some time, and then

move on to a discussion of Randds view.

2. Ethics and the Market
Ethicists provide standards for the evaluation of individual choices. An

ethicist (as | mean to use the term) will insist upan ability to evaluate the

true or philosophical value of any product bought at any time by any

particular person. Was it right for Joe to buy the motorcycle? Ideology about

the free market tells us that, regardl ess of the mer

they are made in a free market, violating no relevant laws or norms, they can

contribute to general affluence for the rest of us. Does this require that we

avoid critiquing the merit of a®personés (or busines:
| have suggestedsewnhere that it does not, although it can be difficult to

juggle economic and ethical standafdddam Smith, famously, had no

difficulty doing so® though the fact that his critics have been so regularly

bemused by this is some evidence of how unusigakfaince is. What is far

more common is that ethicists emulate Aristotle, and ethically analyze

commodities, occupations, and buying behaviors with no appreciation of how

general affluence comes about. Aristotle determined, for example, that profit

is miggotten; philosophersave the most salutary jobs, beeepers good ones,

5 Elizabeth AndersonValues inEthics and Economic§Cambridge, MA: Harvard
University Press, 1993).

5 Some of those who are working on the vexed relationship between ethics and
economics include economist Irene van Straver€aring for Economics: An
Aristotelian PerspectivgDelft: Eburon, 1999);and Debra SatzWhy Some Things
Should Not Be for Sale: The Moral Limits of Mark@tew York: Oxford University
Press, 2010).

"Jennifer Baker, AVirtue and Behavior: I ncorporating Ethic
Ch o i Regiewdf Social Ecmmy67, no. 1 (2009), pp.-34.

8 As explained by Dogan Gocmefihe Adam Smith Problem: Reconciling Human
Nature and Society in The Theory of Moral Sentiments and Wealth of Nations
International Library of Economig$. B. Taurus and Co. Ltd.: Londo2007).
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shepherds middling ones, and sales people unconscionable ones; and honey
and wool are good purchases, whereas items for conspicuous consumption are
bad® Like Aristotle, Rand, as aethicist, is well pised to describe what she
calls the objective philosophical value of certain commodities. About
airplanes, for exampl e, she writes fAit can be ratior
immeasurably greater value to man (to man at his best) teanthi c®y cl e. o
Like Aristotle, Rand generates her compliment by invoking her standard for
human excellence.
Unlike Aristotle, Rand does not deem philosophically objective value
to be theonly type of value we ought to recognize in the market. Post
invisible hand story, we know better than to oversimplify like Aristotle and
assimilate good behavior to good economic outcomes. Rand suggests a second
category of wvalue, Asocially objective value, o in or
appeal of bicycles, Elvis, andaHike. | will argue that there is a need for
distinguishing philosophically objective value from pricing in the market, but
that Randdés category of socially objective value misl|l

3. Rand on the Philosophically and Socially Objective Value of
Commodities
Rand writes that by fAphilosophically objective, o
estimate from the standpoint of the best possible to man, i.e., by the criterion
of the most rational mind possessing the greatest knowledge, in a given
category, in a given pemip and in defined context (nothing can be estimated
i n an und e f't Sheanphasicestthatas dbjedively determinable
as value is, these determinations vary considerably, context to context. But,
again, as with Aristotle who is capable of judglng per sondés si tuati on, Rand
also has a more general and generally recognizable context in mind as she
shows with her conclusion about airplanes. Aristotle does the same thing:
objective or philosophical value is assessed by the standard of man at his best.
Man-not-at-his-best, however, will be making types of consumer choices
other than those that philosophically astute people do. Aristotle finds these
choices subpar and condemna$le.

9 SeeAristotle, The Politics trans. Ernest Barker (Oxford: Oxford University Press,
1995) 1.101258b; 1.9.1257a; 1.8.1256a.

©“Ayn Rand, i Wh a t Caplitadism:CTae WnknawnildegiNevo York:
Penguin Books, 1967), p. 23.

“"Rand, siWaapitalism?0 p. 23.

ZAristotl e states: iSome me

no believe that fimere acqui si
household management, 0 and the cause of this state of minoc
rather than living well .06 Thesmakimeh occupy themsel ves #fwl
money, 0 and their enjoyment depends on Asuperfluity. o Furt

get (such superfluity) by the art of acquisition, they attempt to by other means, using
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Randés commi t ment t o i ndividualism is apparent
Ar i s ¢ e, tliodgh. Whereas Aristotle warns that, without philosophy,
consumer goods valued without limit lead to emptiness and dissatisfaction,
Rand seems to assume that, with or without her philosophy being utilized,
people buy what satisfies them. She poiout that a person with limited
reading skills has no fireasondo to buy the fiobjectiwv
Victor Hugo. I n another exampl e, she explains that |
value to a little stenographer struggling to make a living; a lipsticlais;
lipstick, to her, may mean the difference between-cmiffidence and self
doubt, bet ween gl amour and drudgery, o despite her c
rationally demonstrated that microscopes are scientifically more valuable than
| i p s'tTihelipstick puchase is a success. The glamour is obtained. People
with tastes unli ke Randbés achieve pleasure from thei
though, would be chary of things bought for the sake of glamour and
concerned about people with poor morals getting wom® their enjoyment
of rock and roll. Rand respects individual choices in a way Aristotle does not.

In doing this, Rand avoids one of three general mistakes that an
et hicist can make in offering wup an dethical o eval
choice. The firstof these we might call (following Martha Nussbaum)
Platonisnt-* (I discuss the other two mistakes below in Section 4.) Aristotle
himself is guilty of it;° and it would be:

(1) The assumption that every person is on the same developmental
course, and thathe only sound purchases are those that a person
interested in virtue (or philosophy) would benefit from.

Rand is not guilty of (1), as we may take her at her
established contextually, every man must judge for himself, in thiextoof

each and every capacity in a waprstottlhhbat i s not consonant wit
The Politics 1.9.1258a120. Re |l at ed | vy, he asserts, ithe proper function of
exampl e, is not to produce nOI2BBRl7Tbut to give confidenceo;

BRand, AWhat |s Capitalism?d p. 25.

14 Martha NussbaumyVomen and Hman Development: The Capabilities Approach
(Cambridge, MA: Cambridge University Press, 2001), p. 118.

¥John Tomasi, for exampl e, describes Aristotleds HfAcivic hu
an outdated means of justifying political arrangements, as it widlve the
Afcoercive imposition of some peopleds values on other pec

Liberalism Beyond Justice: Citizens, Society, and the Boundaries of Political Theory
(Princeton, NJ: Princeton University Press, 2001), p. 67.
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his own knowl edge®Togrerlinethis paim, she makéser est s . o

socially objective value its own category of value. Individual judgments (by

al | and sundry) are what underlie a commodityds fisoc
that is, the sunof the individual judgments of all the men involved in trade at

a given time, the sum of what they value, each in the context of his or her own

life. Thus, a manufacturer of lipstick may well make a greater fortune than a

manufacturer of microscopes, eerhough @it can be rationally demonstr e
that microscopes are scientifically more valuable th
may have more fisocially objectived value.

I wi || try to articulate the many downsides of [

objective vegdryuiam whiahspopalar coemodities fall. The
contrasts between Hayek and Rand are surely well known to close readers of
each, but | will focus on the more general issue of whether the market
requires, in its defense, the idea that our collective desisian be read off
of, and are revealing of, some type of objective value.
Thi s, in fact, woul d be Randbés means of rejectin
about the market that Schor finds so common: Rand would suggest the market
does appoint value, and in the mogitienate of ways, with the proviso that
we can distinguish philosophically objective value from market outcomes.
Here is some of this defense from Rand:

Within every category of goods and services offered on a free
market, it is the purveyor of the besduct at the cheapest price
who wins the greatest financial rewards that field not
automatically nor immediately nor by fiat, but by virtue of the free
market, which teaches every participant to look forahgctivebest
within the category of his owvcompetence, and penalizes those who
act on irrational considerations.

I will use some of the information we have about how we make our
purchases to support the reasons Hayek offers as to why the idea that a market

Afdemands t he best f ¢vénh man mra sréwards ehimi onal ) o}
accordingly, 06 is a misleading description of how buy
wor k. I wi || conclude by arguing that it i s Hayekds

outcomed namely, that the market itself is a type of agent that plays arrole i
forming our valuedt hat could mitigate some of the worries th
description would only exacerbate.

Randfi What iltsalGaspm? 06 p. 24.
Ybid., p. 25, and she continyes i A f r e econtinaauspeotessiatscanaot be

held still, an upward process that demands the best (the most rational) of every man
and rewards him accordingly. o
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4. Consumer Research and Rationality

Decades of research done in consumer choice by marketing experts,
economists, and psychologists estal@siow complicated a matter consumer
choice (and rationality itself) is. The practices of consumers are not obvious
nor are they transparénnot when we are in that role ourselves, nor to a
floundering company. Models of consumer choice that regard it aster ot
deliberate and calculated decision have not heldBypl979, research done
by Richard Olshavsky and Donald Granbois was demonstrating that we
cannot be said simply to purchase things as the result of deliberate and
calculated decisiorn§.Frequently our choices in the market are uninvolved or
passive. We buy on impul$®&making choices that are simple, easy, -non
analytic, and rapid® It has been found that we are easily swayed by
associations we cannot articulate. When interviewed about the items we

purchase, we do not report consistent rational es, bu:
li ke 1ito or A |l ove it.o Someti mes, the criteria we
even though when we choose we do so with certdintparticulb | e ficues o

can prompt us to buf.

18Richard W. Olshavsky and Domal H. Gr anboi s, fiCo#&dBasgtmer Deci si on Making

or F i dourhabafi Codsumer Resear6h{1979), pp. 93.00.

“D.W.Rook fiThe Buy iJoumal of Bqnsuines Bearshl14 (1987), pp.

189 99.

®Terence R. Mitchell and Lee Roy Beach, #f. Do | Love T
Towar d an Understanding of Intuitive and Aut omati c De
Organizational Behavior and Human Decision Procesbeésno. 1(1990), pp. 120.

2Wayne D. Hoyer, fAAn Examination of Consumer Decision Maki
Repeat Pur ¢ Baumat of Eansumhar Rdsearti (1984), pp. 8229. In

this study, 12@onsumers were observed while making a laundry detergent purchase.

The results showed that a great majority of consumers (more than 70%) did not

examine more than one package, did not make comparisons between brands or

between different sizes within a gie brand, and did not examine any shelf tag. The

observed consumers spent an average of thirteen seconds from entering the aisle until

making the purchase decision. Finally, when asked why they had made that particular

brand choice, 91% of the consumeesge a singl e reason, related to price (e.og
the cheapest brandodo) , af fect (e.g., i l ove ito), perform
soci al norms (e.qg., AMy wife |Iikes ito). A more recent ite
at: http://www.acrwebsite.org/volumes/display.asp?id=6942

2sandy Dawson and Minjeong Kim, ACues on Apparel Web Sit

| mpul s e Plaurnal bf&asliion Marketing and Managemédt no. 2 (200),
pp. 23046.
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We make decisions that do not seem prudent. The research program
on what i s-qtueard mead 0fpmiveesti gates why we knowingly pay
that are higher than can be justified by the relative quality of various types of
purchased products. One set offfilgs suggests that we overpay as a way to
compensate for our uncertainty about a product. Another suggests that we
overpay in order to barter for product reliability in the futtiré.we pay more
for a product by Chanel, it is, in part, a way of givinga@el an incentive to
keep its products high quality (even if the initial commodity we buy from the
brand is not).
We do not respond to advertising in every case, but when we do, the
effects are pronounced, and not traceable to a cogent ratfmaleertsing
guides our decisions in cases where we recognize a lack of information on our
part, and recogni ze, as wel |, a degree of Apercei ve
brand alternativesod along wi-dpimalfipercei ved consequen
choi ce @ ®heimmddiate coritext matters in terms of what and how
much we consume: what the item is near, how varied the presentations.
This is the briefest of summaries, and yet it may be enough to have
us question the following assumption that underlies the second mistak
ethicists can make when moralizing about consumer choices:

(2) Consumers can properly be described as evaluating a product

by fievaluating facts of realityd through onebs
according to a rational standard of value. (Rational, in this

contet, means: derived from the facts of reality and validated by

a process®of reason.)o

A nonRandian, more general version of this mistake, and the third one that
ethicists can make, would also be a very poor fit with the data:

(3) Consumers can propgrlbe described as making their
choices based on judgments of value.

23 Available online athttp://www.acrwebsite.org/volumes/display.asp?id=6402

%Rao H. Unnava and Robert E. Burnkrant, AANn | magery Proces
of Pictues i n Print Jadnaleof MarkstiegnResedrc®s (D991), pp.
226:31.

% Friedrich Hayek, The Fatal Conceit The Errors of Socialism(Chicago, IL:
University of Chicago Press, 1988), p. 95.

®RandfiWhat |s Capitalism?d6 p. 23.
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A claim like (3) might seem the only possible way of describing what we do

when we purchase, but only if there is no alternative. It is so general a

statement that it may be impossiblekiep it from applying to any findings

researchers have. But such general statements can obscure far better

alternatives, alternatives that highlight rat her t h
|l earned about what we are doing when we buy. Letds t
an alternative. What else might we be able to say consumers are doing, if they

are not making judgments on the basis of value when they make a purchase?

5. What Are We Judging If Not Value? Hayek on Our Purchases
The Barbie is f orwhgse hinthdapie cogihgpor 6s chi |l d,
up. You will be missing the party, and so would like to contribute a gift.
Youdbd | i ke to appear thoughtful, but not as i f you t|
give something to this family that has always been kind to you. As ydhéift
Barbie to get a sense of its heft and to check the innumerable things we do
when we choose Barbies (Are the colors pleasing? Does it looknaeik?);
you might check the price to see if it is, as you assumed, within the range you
are comfortable with If the Barbie were $30, it would reinforce your
expectation that this will be treated as a nice gift. If it were going for $12,

youbd think to |l ook for something el se, because you
Aini ced present. | f iheidewefbuging®gibforthg ou woul d forgo t
nei ghbordés <child altogether, as new possibilities f
more Avibranto “When $60 is at issue.

What is it, according to Hayek, for the Barbie to be worth $20? He
explains to us both what itis and whaitis n ot . It is not, he writes in fAThe
of Knowl edge in Society, o it hat consumer s in evalu
consumersé goods ipso facto also evaluate the means
enter into the production of these goods. 0 Even the
casually make such a statement, but they wouldhresn it literally, Hayek
continues because Ataken l'iterally, t his statement i s :

consumers do néthing of the kind. o
It seems obvious that when we are making our choices in the store

aide, we do not have access to information about the means of production.

We never will have, nor be able to approximate, the information that

2" This is to us the terminology of experts in consumer choice theory. Mainstream
texts on consumer choice include Barry Schwarte Paradox of ChoicéNew York:
HarperCollins, 2003)George Akerlofand Rachel Krantonldentity Economics: How
Our Identities Shape Our Wk, Wages, and Weeing (Princeton, NJ: Princeton
University Press, 2010); Sheena lyendgelne Art of ChoosindNew York: Twelve,
2010).

BFEriedrich A. Hayek, #The Atsriean Bdonotimowl edge in Society, o
Review35, no. 4. (1945), p. 529eprinted online at thé.ibrary of Economics and
Liberty, accessed online dittp://www.econlib.org/library/Essays/hykKnw1.html
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producers had at the time of production. The precise options available at that
moment may be lost to the producttemselves. Yelve can assume dhthe
producer had, atsome time, a keen interest in evaluating her options
prudently. What is not obvious, but instead counter to the ways we talk about
buying in the market, is the notion that this judgment, made byrtauper,

is not one that can be connected to the judgment in the store aisle. Hayek

insists that it is not safe to say that Athe valuat:i
i s i mplied i n, or foll ows necessarily from, the va
g o o & #e & astickler about the logical poinfit hi s , t oo, i s not correct .

Implication is a logical relationship which can be meaningfully asserted only

of propositions simultaneou®Angdheer esent to one and th
we see Hayekds g rrneof makehprdcesses, she task bfe f ul ¢

the economist:

We must show how a solution is produced by the interactions of
people each of whom possesses only partial knowledge. To assume
all the knowledge to be given to a single mind in the same manner in
which we assume it to be given to us as the explaining economists is
to assume the problem away and to disregard everything that is
important and significant in the real word.

When it comes to théype of value we are talking ab@unamely,
the value ofa commodity being sold in the marBeHayek maintains that
such value is discerniblenly throughfit h e mut ual adj ust ment t hrough
exchange of the respective (marginal) rates of substitution (or equivalence)
which different goods or services have for varidus1 d i v i?cHayed s . o

needs theorists to recognize that, when it comes to
an attribute or physical property possessed by thing
dependent wupon the ability Ato ofake account, in . .
such things, of the better oppldrtunities others migh

other words, we could not meaningfully assess the value of any commodity
(as commodity) apart from the price, and price as it appeals to particular
individuals given specifiends that they have. (Hayek points out that even

these ends are of different sorts, and constantly shifting.) Price, in the
incredibly efficient way it does, gives us the information about what others are

2 |bid.
% |bid., pp. 52930.

31 bid., p. 530.

%2 Hayek, The Fatal Conceit p. 95.

%3 bid.
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expected to be willing to pay for the opportunityprocure the commodity.
Individuals bring to the table information that we cannot codify, nor pretend
that itcanbegeneralizable, readable, or static.
Note that Hayekds definition of value offers no
content of the commodity itself.HEre are two distinct banks of information in
Hayekods account: i nformation about t he product it
manufacturer or very engaged consumers) and then the information
consumers collectively provide, in making their appraisal of the relative worth
of the opportunity that purchasing the commodity might afford. If we fail to
recognize this distinction, we fail to recognize the role consumers play in
making the free market work. To suggest consumers are doing more is to open
the floodgates to the idehat we can rationally plan markets.
Hayekds explanation costs us many of our common
about what we are doing when we buy. We assume we are assessing value,
rewarding merit, apprehending and anointing worth. That is what it feels like.
It posesno problem for Hayek if shoppers misunderstand what they do.
Market systems accommodate that in practice, but it poses a problem for those
of us interested in responding to the worries we have about markets
appointing value.
There is a strongemptationto readoff a collective evaluation frora

producb kaving been sold. The thinking would go: iSo muc
sold; some need must be being met! We are learning something objective
about society today, througtwesebthe r consumer choices f

flaw in this thinking, if we turn to the example of water. So much water is

being sold. Is this how we recognize the value of water? Is it on a par with

Elvis? We need reminders like these, so that we recognize that the value of a

commodityisunl i ke any fgquantity® observable by our senses. 0

6. Appointing Value
| began by proposing that what underlies some vague ethical

di ssatisfaction with the market is its ability to fafy
irrational, unfair, and unsatisfying. Rhr6s r esponse to this type of concern
to argue that the market reveals objective value, and that those with ethical
concerns about these results best get over t hem. |
approach will only stoke the fears the public currently hashasmarket
successes and buying processes that the public already has concerns about are
merely held up to be even more vaunted than conventionally thought. Not
only are our teachers paid enough, but it is objectively the case that they are.
(I recognize h a t Randbs category of phil osophically objectdi
make another judgment about teachers, but how that category interacts with
socially objective value is something on which | am very unclear.)

What frightens people about markets is surely thpréssion that we
have so little control over the outcomes. Value is being appointed through a

34 bid.
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process we cannot control or guide. Peopl e might

and viewers might watch an interview with Casey AnthSinaut if we begin

to think of prices as part of a signaling apparatus rather than as a system by
which we grant value to commodities in some collective way, we might
manage to accomplish a few things:

1 We could make better sense of changes in price as the waning and
ebbing of offered oportunities®
1 Rather than being outraged by the price of things, or the things
bought, we could focus on alternative opportunities, including other
courses of action (such as not using a car that requires gas).
1 We would shift our focus from a personifilddmar ket 06 t hat is doing
things to us, and begin to focus on what we are doing as buyers and
sellers.

The last possibility above is the one where | see an opportunity for
traditional ethical thought. Ethicists have been frightened away from making
such judgnents, because we have confused a political justification of
individual rights and markets themselves with traditional ethical analysis. If
we recognize that we are not undermining defenses of rights or economic
theory when we moralize about products, canips, or consumption, we will
be able to give robust ethical critiques of each. | do not pretend that ethical
evaluation will change the cultural issues that critics like Schor are focused
upon, but the encouragement of it will shift the burden from theket itself
to us. If we see philosophical value being dishonored and discouraged by
advertising, in companies, or by our peers, we can develop a defense of
philosophical value and target it properly. We would be aiming our greater

%5 0. J. Simpson wrote a description of the murders he was acquitted of in his 2007
intendedto-be memoirf | Did It: Confessions of the MurdereRegan Books printed
400,000 copiesf the book, but due to public omy¢ cancelled their sale; see James
Wol cott, AiMur der H/anityWaip laeuary 22,S2607,t acc€sedl , 0
online at http://www.vanityfair.com/culture/features/2007/ojsimpson200701

Casey Anthony was acquitted of murdering her child in Florida in 2011, and
the public has carefully monitored whether the media is going to pay for an interview
with her. ABC News disclosed that thegchpaid for photographs prito the trial. The
ethics of payment to a person charged with a crime has been discussed in relation to

this case in places such Bse New York Timgs s e e, e. g., Jeremy Peters, AfPaying

News? 1 to6s NhetNew Yorg Tilke&\ugusd 6, 2011, access online at:
http://www.nytimes.com/2011/08/07/sundegriew/payingfor-newsits-nothing
new.html?pagewanted=all

% And it is not as if tis proposal has not been made in other fofbehra Satz rejects

buy

fo

the idea of one fAibest understandingo of types of commodi ti
too controversial, and she also worries fAthat there onl
cases betweerhnte meaning we give to a good and its distribution

Debra Satzywhy Some Things Should Not Be for Splé1.
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scrutiny not at the mket, which is no more than each of us plopping the
bananas in our cart when they catch our eye, but at the people making choices.
Going forward, | would thus propose we adopt this assumption, which avoids
the three mistakes that ethicists can make (asisisd above in Sections 3

and 4) when assessing our purchasing choices:

(4) Consumers presented with priced commodities are presented with
a timebased opportunity based on information only the agent herself
can access. Consumers, like all agents, aret lgrided by
commitment to ethical behavior, which occurs when they open their
rationales and behavior to the scrutiny moral growth requires.
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Articles

Do Moral Dilemmas Tell against the Consistency of a
Given Moral System?

Jakub Baydar Wishiewski
Queen Mary, University of London

1. Introduction and Conceptual Clarifications

In this article | shall look at the issue of moral dilemmas and attempt to
analyze its implications for the structure of normative moral systems. My
contentionis that the phenomenon of moral dilemmas, though real and
capable of placing us under two or more jointly unsatisfiable obligations (or
duties, moral requirements, etc.), should not be considered a defect of
rationality that requires eradication, but, dw tcontrary, can and should be
accepted as an integral part of the application of moral systems, a part
oftentimes capable of playing an important corrective role.

In arguing for the abovenentioned conclusion, | shall look at two
distinct criteria of coristency that can be applied to the assessment of a
given moral systed they are both based on certain standard principles of
deontic logic, the second incorporating some significant insights from the
field of modal logic. The first criterion assumes thasatisfactory moral
system, if properly followed, cannot allow for the occurrence of genuine,
irresolvable moral conflicts in the actual world; it can allow for the occurrence
of apparent oprima faciemoral conflicts, but in such cases it must firmly
point toward one specific course of action among a pair or a range of
apparently conflicting options. The second criterion, on the other hand, counts
among consistent moral systems those which allow irresolvable moral
conflicts in the actual world, but als@lds that there are possible worlds in
which no such conflicts occur.

My thesis is that the second criterion should be endorsed as the more
plausible of the two, but some of my remarks are intended to suggest that on a

! By consistency | mean the absence of logical contradictions in a given theoretical
system, which in the case of moral systemandlates into the neexistence of
situations in which it is logically impossible to meet all of the moral obligations that a
given system imposes upon its adherent.
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sufficiently strict formulation of wht qualifies as genuine adherence to a
given moral system, the respective roles that these two criteria assign to moral
dilemmas appear quite similar. Having described the overall structure of my
work, let me now introduce a few further conceptual clatfans pertinent to

the issues at hand.

The category of normative systems that | consider to be relevant to my
analysis are rationalist moral systems, by which | mean systems whose
principles are to be discovered or constructed by means of the intellect or
more specifically, by means of informal deductive reasoning. Some further,
more detailed formal characteristics of rationalist moral systems are specified
by Alan Donagan, who writes that

(1) they [the systems in question] rest on a few fundamental
principles . . . , which are advanced as true without exception; (2)
each of these principles lays down some condition upon all human
action as being required by practical reason; (3) those principles do
not constitute a set of axioms, from which all the retimgj moral
precepts of the theory can be deduced; but, rather, (4) the remaining
moral precepts are deduced from the fundamental principles by way
of additional premises specifying further the conditions those
principles lay down as required of all humantian 2

As regards the definition of moral dilemma that | shall adopt here, | rely
on the summary of the phenomenon in question provided by Ragnar Ohlsson:

In a moral dilemma, the agent acts wrongly whatever he does. Either
all available alternatives afferbidden, or two or more actions that
cannot conjointly be performed are morally required in the same
situation, or one and the same action is both forbidden and absolutely

obligatory?
2. The First Criterion

The first criterion of consistency that | shhllo o k a't (hereafter called At he
first criteriond) assumes that a consistent mor al sy

cannot allow for the occurrence of genuine, irresolvable moral conflicts in the
actual world. However, as one of my guiding presuppositionias gince
moral conflicts are real, it seems to follow from this criterion that although
they initially create an impression of logical inconsistency, a-feethed
normative system which allows for their occurrence should also allow for

2Al an Donagan, AConsi st en dourndl of Pitosdphigd nal i st Mor al Systemso
(1984), p. 293.

3 RagnarOhlsson AWho Can AcceptJoumal ofalPhilos@phy®0e mma s ? 0
(1993), p. 405.
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explaining away tis impression. Thus, we should ask ourselves: When does a
dilemma arise and what rationalfsiendly explanations for its appearance
can be adduced?

Two articles written by Bernard Williams in the rl®60s seem to offer
some suggestions on how to answier first part of the above question. In
AEt hi cal ¢ willianis san eba read, a8 saying that a mark of a
genuine moral dilemma is the feeling of regret that follows the decision to act
on one of two or more conjointly unsatisfiable obligationspiher words,
acting on one of two or more apparently conflictlmgghtsdoes not eliminate
theothemugh{ s) from the scene. Ponthéddthern si st ency and Real i si
hand, he points to situations in which the agent is unable even to reach the
stage offeeling regret, since, all things considered, he is in a position where
no reasons capable of justifying one rather than another course of action are
forthcoming. Williamsés intention is to use these r
viability of moral realism, but believe that they could be used in attempts to
undermine rationalism as well, since they suggest that there exist difficult
moral scenarios in which reason, intellect, or deduction can offer us only little
or no help.

Philippa Foot presents some argunsenta i med at countering Williamsds
objections, which might be useful in elucidating the sense in which a dilemma
can be seen as something less than an irresolvable moral cbrSlie.
distinguishes between, as she puts it, type 1 and type 2 ought statelrgpats
1 ought statements assert that one ought to do a certain thing in virtue of
certain specific reasons. Thus, when an agent is confronted with a dilemma,
he is also confronted with diverse reasons for aétibat even if one of them
ultimately prevails it does not follow that the other ceases to be a good
reason, and the agentds awareness of that fact might
not actualizing certain positive outcome(s). The regret in question, however,
constitutes an emotional remainder, not gidal remainder, so we need not
think that failure to act on one of the jointly unsatisfiable type 1 ought
statements impugns the power of our moral intellect or indicates an
inconsistency in the moral system to which we adhere. By way of further

conceptuh  cl ari ficati on, in this context I use the phras:
refer to a reason that, in hindsight, required being acted upon on pain of
i nconsi stency. AEmoti onal remainder, 0 on the other h

that, in hindsight, required be acted upon on pain of sacrificing a certain
value (and feeling a subsequent painful sensation of loss), though the

‘Bernard Williams, Priddeadings ofdhk AriStatalianiSeci@® ncy , 0
(1965), pp. 1024.

SBernard Williams, | ii€&mcmddisgs @ntbeyAristoteldn Re a
Society40 (1966), pp. 18206.

*Philippa Foot, iMor al Rleuwaniali of Philosophy80 Mo r a | Di |l emma, 0
(1983), pp. 38486.
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attainment of this value was not logically required by a given normative
system.

Type 2 ought statements, on the other hand, assert mtonk ought to
do in virtue of any specific reason (or the corresponding duty, obligation,
moral principle, etc.), but what one ought to do all things considered. If,
having applied the entire strength of oneds rational
pair d obligatory alternatives, neither of which is less significant than the
other, then it seems that no type 2 ought statement is forthcoming.
Consequently, the worry here could be that one is following an inconsistent
system of moral guidance, which shoddd revised and perhaps based on
something more than pure deductive reasoning, just as an experiment yielding
inconsistent results can be thought to be based on a defective procedure.

However, there seems to be in principle no reason to suppose that the
structure of the moral domain is the same as the structure of, say, the
experimental domain. As Foot points out, it is not an unfamiliar idea that the
former may include an element of incommensurability (this is not to say, of
course, that considerations eicommensurability were not raised in relation
to the latter area as well). Perhaps the aforementioned scenarios, in which
there is seemingly nothing conclusive to be said in favor of either of the
jointly unsatisfiable obligations, should be recognized¢@saining no truth
of the matter as to which action tise proper onethe morally correct one.
Having said that, though, it is now crucial to investigate whether
incommensurability should be treated as a friend of rationalism or as its
enemy.

At this pant, it might be worthwhile explicitly to unpack the term in
guestion. By incommensurability with regard to a given set of values | mean
the impossibility of reducing those values to a common normative
denominator, which implies the inability to judge thaotording to the three
standard comparative relations (fAbetter than, 0 dAwor
gooddo). The mai,imcagses wheng thédvalues amorsy whidh a t
choice is to be made are genuinely incommensurable, practical reason or
intellect could be seen as incapable of offering us any final guidance, that is,
incapable of performing an act of comparison against a common standard. It is
therefore important to look at the purported examples of such cases and see
whether the difficulties aboutecisionmaking that they induce can be said to
expose any deficiencies of rationalism.

Let us begin with the familidlt example known as #fS
involves a scenario in which a woman is forced by a concentration camp
guard to choose which dier two children is to be spared and which is to be
kill ed. Extra poignancy is added to the situation b
refusal to make a choice will result in both children being kdlledfactor that
provides hemwith an irrefutable reason to aather than remain passive. Is

" See William StyronSo p hi e 6 $NewCYork:ii Bargam Books, 1980); Patricia
Greensp n iMor al Di | Rhilnsophical Studiéd3 398B)ppt 11%25.
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this abona fidecase of incommensurability in morality? On a closer look, it
seems that rather than being a genuine instance of a choice between
incommensurable values, the scenario under discussion contains an instance
of a choice between incomparable outcomes, each of which essentially
exemplifies an attachment tbe sameset of valued in this case, maternal

love, familial devotion, care, etc. Thus, it appears plausible to conclude that
Sophiebds pr edi c dilemematbutia practica tilenadatmo r a |
longer belongs to an area in which moral reasons play any agtidimg role,

so it should not be taken as potentially damaging to the viability of
rationalism.

A caveat might be in place here: moral reasons dglagt any action
guiding role in the situation in question only if we assume that Sophie is able
to bring herself to make a choice (provided that she really does not consider
one of her children to be more valuable than the other). If, however, we
assume heto be unable to do &¢since, e.g., we conceive of her as incapable
of living with herself whatever she chooses), then we might consider her
rejection of the original choice as the recognition of a moral reason not to play
an active part in condemningyaof her children to death, a reason sufficient
to trump the disvalue of carrying on her life with neither of them at her side.
Such a decision would indicate that within the moral system to which Sophie
adheres, it is possible to compare the worth ofptamnce and the worth of
rejection of the original choice with respect to the yardstick of some more

comprehensi ve val ue, even i f t hat val ueds name doe:
commonly known moral dictionarySuch an analysis rules out the possibility
of the £ enari o i n qguestionds i nncood vi ng an instance of

mensurability.
And yet, one might insist that a dilemma where two jointly unsatisfiable
outcomes are generated bwiaglenor m or by oneédimleattachment to a
value is still a moral dilemma &ft all. Such a claim, however, would require
specifying the element responsible for making a potential resolution in such
cases difficult to find. It cannot be a difficulty associated with value choice,
since such a possibility is ruled out by definiti®erhaps it can be a difficulty
stemming from the fact that the conflicting outcomes at hand are sufficiently
di fferent or directed at sufficiently distinct obj e
instance, such a characterization could apply to her children.
This, | believe, is only an ostensible problem. Its appearance seems to
hinge on the fact that the descriptions of such putatively problematic scenarios

8 In a strict sense, her inability to choose which of her children to save is a choice in
itself. Likewise, if her resultant passivity is to be thought of as more than a résult o
being incapacitated by fear, then there is clearly a conscious mental activity behind it.

Ruth Chang, APutting -Be gme gHractical Gboflics:l i ty and Well

New Philosophical Essayed. Peter Baumann and Monika Betzler (Cambridge, MA:
Cambridge University Press, 2004), pp. -BB83
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are too coarsgrained. Take another case involving what seems to be a pair of
incomparable outcomes stemmifigm adherence to a single value or moral
principleda confl i ct bet ween fulfilling a
fulfilling a promise made to oneds be
value in question can be further subdivided into, sag, whlue of being
dependable in family dealings and the value of being dependable in dealings
with friends (with one of these values trumping the other), there is no moral
reason to prefer one outcome rather than another and either is equally
justifiable. It ake Sophiebés case to admit of a parallel sol ut
her children exemplifies some special moral qualities, she can justifiably
choose to save either of them, even though that may not alleviate her
subsequent grief and possible (emotionafree In both cases the crucial
point is to make the description of the situation as-inreai ned as oneds mor al
sensibilities allow. This seems to me sufficient to ensure that none of the
above scenarios is capable of harming the viability of rationalism.

There are, however, other familiar dilemmatic stories, whose
harmlessness might be more difficult to establish. Cases such as that of
Antigone”® (who has to choose between burying her brother, thus performing
duties given by gods, and refraining fromimp so, thus respecting the order
of her king) or tiwhae is rh beBvaentgoingdos st udent
England to join the Free French and staying with his mother and helping her
to live), seem to be more likely candidates for exhibiting pairs of atitiadiy
incommensurable choices. The origin of this authenticity is the fact that the
sets of values among which the heroes of the aforementioned stories must
choose are grounded in obligations (or duties, principles, etc.) stemming from
different source&? whose lexical ordering seems implausible.

If, given such predicaments, deductive reasoning offers us no decisive
push in either direction, then it appears that genuine incommensurability can
threaten to render rationalist moral systems incomplete orvadeedeficient.
Similar conclusions can be taken to follow, for example, from Simon
Bl ackburnoés di st Acsosdingta Blawkburng s lsoenram ans .
agent finds himself in a stable quandary (that is, in a situation where one does
not know howtmct and where no Afurther exercise of thought

promi se made to
st friend. My ¢«

YsSophocl es, firfkenTragegliesnoé Sophocjesans. Richard C. Jebb
(Cambridge, MA: Cambridge University Press, 1917).

1 jeanP a u | Sartre, i Exi st eewidtentialism feom Ddtogvsky Hu mani sm, 0 i n
to Sartre ed. Walter Kaufmann, trans. Philip Mairet (New York: Meridian, 1957

[1946]), pp. 287311.

L2g J. LMoralddemmasiiThe Philosophical RevieW0 (1962), pp. 13%8.

¥si mon Bl Bilerknbas: DitheringfiPlumping, and Grigf, Momal Dilemmas

and Moral Theoryed. H. E. Mason (New York: Oxford University Press, 1996), pp.
127-39.
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can reasonably be expected to alter thiso), he has n
one alternative. Here is how Blackburn contrasts plumping with choosing (and
also with reasoning):

I s ay i lbéeratalypbcause saying that you have to choose
carries a bad implicature. Choice is a process that invokes reasons.
But the reasoning is all iheforethe case is describable as a stable
agent 6s [“luimbechase thie.reasoning leaves no rankin
alternatives, and because this is seen to be irremediable, that there is
nothing left to do but plump.

So the worry is that in cases of stable quandary, rationalism is unable to
propose any alternative to plumping, thus effectively admitting tlead is
that really so? | believe that the answer is no, but before arguing for it, let me
bring into focus another, crucial distinction, drawn from St. Thomas Aquinas,
the distinction between moral conflictsimpliciter and moral conflicts
secundum quidDonagan describes the issue in question in the following
informative way:

A moral system allows perplexity (or conflict of dutissnpliciterif

and only if situations to which it applies are possible, in which
somebody would find himself able to obeyeoof its precepts only if

he violated another, even though he had up to then obeyed all of
them. For reasons already given, Aquinas held that any moral system
that allows perplexitwimpliciter must be inconsistent. By contrast, a
system allows perplexitgor conflict of dutiessecundum quidf and

only if situations to which it applies are possible in which, as a result
of violating one or more of its precepts, somebody would find that
there is a precept he can obey only if he violates an&ther.

The aboe distinction highlights the importance of retrospective
evaluation of our moral lives. This, in turn, suggests a new perspective from
which to analyze the apparently irresolvable moral conflicts. So perhaps
Blackburn is right in claiming that in stable apdaries reason has little or
nothing to offer in prospective terms, but it is plausible that it has much to
offer in retrospective terms. In other words, it should enable the agent to

“The wording here makes it somewhat uncl ear as to whether
agent or the quandary. However, the broader context of Blacklmirnd i scussi on of the
problem at hand makes it clear that istabledo has to qual.i

imprecise way he states it.
B | ac k Dilemmas: Dithering, Plumping, and Grigf, p. 129.

¥Donagan, fConsi stency ipn06Rati onali st Mor al Systems, 0
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analyze carefully and minutely the way by which he apparently endedthup
two or more conflicting obligatiods and having performed the said analysis,
perhaps he will find out that he is actually facingegaundum quidonflict.

The crucial point here is that the recognitionsetundum quidonflicts
may require quite sulal reasoning. When an irresolvable moral dilemma
seemingly arises through no guilt of my own (e.g., | had made several
promises to attend various appointments, but my beloved aunt suddenly got
sick and | feel that | have a duty to visit and comfort her,lar@hnot do all of
these things due to time constraints), | need to ask myself whether | have
really not made a moral mistake, even though presumably it was a slight one
(and hence whether | am not facingecundum quidather than aimpliciter
conflict). Perhaps my guilt is very subtle. It might, for instance, consist in
violating a general rule of temperance, saying that one should be careful with
making promises and avoid burdening oneself with too many of them,
knowing that one might not find enoutjme to fulfill them all.

Such rules, whose violation can result in an irresolvable moral conflict,
can be subsumed under a general, secoddr, metgprescriptive principle of
the form AOne ought to act kandeech a way that, i f o
ought to do y, then one can do bathndy,d'” and incorporated as such into a
viable and consistent rationalist moral system. The recognition of the
importance of observing this principle highlights the retroactive role that
reason has t osstpbleajyandaries, whare thegatiematiGes and
values to be chosen from are genuinely incommensurable.

But can we traceveryemergence of authentic value incommensurability
to our previous infractions of the meeescriptive principle mentioned
above? i seems that if at least one of the scenarios of the sort adduced by
Blackburn turns out to involve a conflistmpliciter, then rationalism can be
accused of incompleteness after all.

| believe that at this point we have to face a clash of intuitionsregtard
to what we expect of rationalism and where we see its limits. On the one hand,
I do not think it unreasonable to suppose that those who claim that an
acceptable rationalist moral system must be capable of providing one with a
solution to absolutelyevery moral conflict could, in principle, find some
logically defensible reasons to make a specific, conclusive choice in every
scenario involving the apparently incommensurable alternatives, only that
such reasons might plausibly seem tooféached. h t he case of Sartreods
student , for instance, one coul d claim that t he st
definitely override his patriotic duties, since his coming into existence was not
conditional on the existence of independent France (or any state at ait), but
was conditional on the existence of his parents, and hence he owes more to his
family (ceteris paribusi.e., assuming that it was not abusive, etc.).

YRuth Barcan Marcus, f Mo r dournaldfAhibsophg’s and Consi stency, 0
(1980), p. 135.
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On the other hand, as | mentioned above, such an extension of rationalism
could appear unconvincingnd redundant. | personally tend to agree with
such reservations and think that a viable form of a rationalist moral system
should acknowledge that in the situations where reason favors neither of the
available alternatives, nor exposesecundum quictonflict, a disjunctive
solution is an acceptable option. In other words, in such situations an agent
should be allowed to plump. And yet, | do not believe that the system in
guestion should be-ddbevmiogrfaotrend ods raatiiwatad i edn. On
the contary, | consider it to be a more comprehensive, rteltel rationalism,
conscious of the distinction between fistler reasons for choosing a specific
outcome among those available, and higireler reasons for choosing either
arbitrarily or on the basisf nonrmoral evaluations (e.g., aesthetic, pragmatic,
etc.) where there are no overriding fistler reasons to prefer any particular

outcome.
In this connection, let me spell out more fully what | mean by
idi sjunctive sol ut i onsituationihwhich: (1) theave i n mind is a

competing courses of action, that is, the available disjuncts, can be brought
under the common denominator of a shared area of concern (e.g., morality,
aesthetics, efficiency, ett®) and (2) neither of the disjuncts under
consderation can be said to promote the value(s) characteristic of the area in
guestion more or less than the other. What follows from the above is that there
is no reason to prefer either course of action, but there is also reason not to try
to shun making &hoice among them, since that would result in actualizing
neither of the valuable outcomes attainable in the circumstances at hand.
I think this also addresses the possible criticism

order o principles annothardle vakiecorflitisaonitsr at i onal i sm ¢

own. Such higheorder principles are, in fact, part of any wiimed

rational i st mor al syst eé@el e dAd d s stoh ame atntse iirs fAthHegher
recognition that as soon as it is found that reason (morally) favorsenei

the alternatives at 0 n e 6 secuddura guds a | and does not re
perplexity, one can justifiabljaverecourse to extranoral reasons in making

oneds final deci sion. I n this sense, rationali st mo r
from, say, rationat economic systems, where, as soon as it is found that

there is no reason to prefer either of the alternat.

grounds of economic efficiency, it becomes justifiable to tip the balance of
oneds choice b-gcormmpcgeuwdsi ng to extra
The above contentions should become even more justified if we compare
cases involving value incommensurability with (presumably) more familiar
cases of option equality. It does not seem that finding oneself in a situation

18 If this criterion cannot be met, it indicates that a given pair of ostensibly competing
choices cannot be said to figure in any meaningful choicat®n (or, to put it
proverbially, that the choices in question are as different as chalk and cheese, i.e., too
different to be compared in any sensible way). Hence, it is a mistake to think that there
is any relevant choice to be made in such situation

52



Reason Papers Vol. 33

wherereason is indifferent to the range of options available indicates any
deficiency of rationality on the part of the agent (at least in a given context).
After all, such indifference is part of what defines equality, and it seems too
much to claim that th@otion of genuinely effective reason is incompatible
with the recognition of equality among certain optibh€onsequently, it
appeas that a coristent moral rationalist caadmit that there can be
situations where he is confronted with a set of valudh vdgard to which
reason remains indifferent, but whose joint actualization he still (subjectively)
desires.

To sum up: the criterion of consistency that we looked at assumes that a
consistent moral system, if properly followed, cannot allow for the oexce
of genuine, irresolvable moral conflicts in the actual world. Having analyzed
it in some detail, can we say that it does justice to the possibilities of any
viable form of rationalism? Can it accommodate caseboofa fidevalue
incommensurability?r one sense it certainly can, namely, by resorting to the
disjunctive solution; it is, however, very important not to equate this step with
suggesting the relativistbds fAanything goeso solution.
proponent of t hpproachaengades in theyprogesseof morala
reasoning, aimed at confirming or disconfirming whether the situation he is
faced with is one of authentic incommensurability, rather than an instance of a
secundum quidonflict or a scenario similar to that froBo p hi eds Choi ce
Thus, the eventual application of the disjunctive solution requires ruling out
many other, alternative diagnoses of a given predicament, and that is where
reason plays an indispensable role. However, having announced at the outset
that thee is another criterion of consistency that | find mdedensiblewith
respect to the assessment of a given moral system, let me now conclude the
present discussion and turn to its analysis.

3. The Second Criterion
The second criterion of consistency thathkll focus on (hereafter called
ithe second crit er i-poescipjive priaciple mteoducelr om t he met a
in the previous section in order to help recognize and aseidndum quid
conflicts. In contrast with this principle, however, it is extenttedccount not
only for the quandaries brought about by previous violation of some moral
precept, but also for those brought about by contingent factors outside of the
agent 6s control . This extension is achieved by shift
Aough mplies cand from the actual world to at |l east o
Barcan Marcus provides the following formulation of the criterion in question:

19 For more on the relation between equality and incommensurability, see, for instance,

Derek Parfit,Reasons and Perso®@xford: Oxford University Press, 1984), pp. 430

31; James Griffin,WellBeing: Its Meaning, Measurement, and Moral Importance

(Oxford: Clarendon Press, 1986), pp-8Q ; John Br oome, ils I ncommensurability
V a g u e n e khmnmensurability, Incomparability, and Practical Reasoniad.

Ruth Chang (Cambridge, MA: Harvard University Press, 1997), pB967
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Oneought to act in such a way that, if one ought toxdand one

ought to doy, then one can do bothandy. But the secondrder

principle is regulative. This secomdr d e r Soumagmpp does

6candé. There is no reason to suppose, this being tl
we can, individually or collectively, however holy our wills or

rational our strategiesucceed in wholly avoiding . . . conflict [of

obligations]. It is not merely failure of will, or failure of reason [that

produces such conflict]. It is the contingencies of this wirld.

Further caveats with regard to my wunderstanding of
i mplies can 0herd@ertaing | do not heliewe that refocusing
this principle on possible worlds is appropriate when it comes tecaofiict
cases. For instance, it is not the case that | ought to save a drowning person if
I cannot swim(as trying to do so would only result in my drowning and
nobody being saved), even though there is a possible world in which | can.
But in nonconflict cases the question tie consistency of a given moral
system does not arise at all, so there is nal ieenvoke the secordrder

Afought need not imply cano principle mentioned above
it should be reserved for dealing with dilemmatic scenarios. In sum, | think
that next to the standard, firstr d e r precept Aought i mplies can, 0 whi

applies to individual moral injunctions in the actual world, we should
recognize the secormtder, regulative precept which holds that with regard to

any consistent mor al system, Afought 0 needs to distril
at least one possible world@his last point might signify a departure from
Marcusébés Vvi ew, who seems to hold that ought does n

conjunction in any possible world. However, | believe that it is a plausible
departure, since it appears reasonable to me to clairii treg ought to do A,
and one ought to do B, and A and B do not conflict with one another, then one
ought to do both A and B.
Another criticism one could raise here is that Ma r
logical and has nothing to do with what we can reasoreipgct of agents in
the actual world. | agree with the first part of the preceding statement, but not
with the second. I't is true that Marcusbs point is t1l
it is offered as a recipe for tackling the issue of moral dilemmas, hot
believe that we can think of it as divorced from practical considerations. On
the one hand, it provides relief, but on the other hand, it warns against resting
on onebdés |l aurel s. That i s, it firmy denies that m ¢
impossiblebut it also affirms that it requires as much as possiesxpound
and reiterate, the second criterion says that even if a strict adherent of a given
moral system finds himself in an irresolvable moral dilemma, he should not
judge the system in questi@s inconsistent. This is because the actual world

®Marcus, fiMornadl Obinlseinsntaesncay, 6 p. 135.

21 As was pointed out to me by an anonymous referee.
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is full of extraneous influences, which are capable of landing even the most
careful agent in situations of inextricable conflict. Bearing that in mind, one
should be content with the thought that the meyatem one follows is able to
resolve every moral dilemma in at least one possible world. However, in order

to validate the c¢claim of onebdbs authentic adherence

one should also strive to make the actual world as close as |posithe
ideal possible world mentioned above.

Let us consider one concrete example that might be helpful in elucidating
the difference between the diagnoses offered by the -pneszriptive
principle incorporated into the first criterion and its extendedsion,
developed into the second criterion. | start a business with a partner, leaving
half of the managerial duties in his hands and taking the rest into my own.
Later, | make some commitments to my family or friends, but then | find out
that my partnehas made a significant blunder and | need to rush to repair it if
our business is to survive. Again, the quandary of having to decide between
the values of my professional and personal higght turn out to be a
secundum quictonflict, since | might haw violated a rule which warns
against entrusting morally consequential decisions to those whom we may
expect to lack the necessary competences (without at least ensuring ourselves
against the potential risk beforehand).

But the same dilemma might have arieven if | knew that my partner is
the most competent man in the world. The contingencies of reality are simply
too numerous and pervasive even for the most prudent and industrious person
to overcome on every occasion. Thus, even for the most prudent and
i ndustrious person foughto need not
principle should be to live in such a way as to preserve the above implication
as often as possible.

Further illuminating observations
presened by Roger Trigg® He finds it difficult to agree with the claim made
by authors, such as R. M. Hare, according to which an important element of
our moral development consists in turning informal rules of thumb into

al

ways

concrete, preci ®excempedceomiss diewiiSndhttehegi d ai d

a view threatens with the assumption that every moral principle must be
regimented with @eteris paribuslause. As Trigg writes:

However precise the rule, it always seems possible to be able to
invent a situationhowever unlikely, where it looks as if we ought to
break it. There are very few actions which could not be justified if
the fate of the world depended on what we did. If Hare is right, this
means that we should not in such situations think of ourselves as

2ZRoger Waral Gpoflictd ¥Mind 80 (1971), pp. 455.

B R. M. Hare, The Language of Moral§Oxford: Oxford University Press, 1952), p.
51.
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breaking the rule. We rather modify it, so that it does not apply to
that particular type of combination of circumstantes.

Why should the incorporation afeteris paribusclauses into particular
moral precepts be considered a threat (and a threat toAhatiay be true
that their introduction can preserve the classical of
the fiought i?nbptlitalse sndermiresthervery need for having
clearly formulated moral principles. The point is that reality often cotdros
with situations where others things are not equal, and that, given the views of
people like Hare, invites the practice of inventing exceptions in every more or
less troublesome context, starting with the former and gradually including
more and morefdhe latter.

Consequently, a moral principle reduces to a summary of all the decisions
made in the past in specific circumstances, which could help one in being
fconsistent in the future if exactly similar situati
very often ag not exactly similar even in morally relevant ways we still have
to makeupour minds without %°aRelying onususdh t o guide wus. o
summaries can be acceptable for anutititarian, who subjects all of his
actions to the overarching principle of maiking the impartially and
guantitatively understood utility (together with all of the numerous problems
surrounding its formulation and application, which we need not discuss), but
not to someone who, like Hare, sincerely employs-baleed moral language,
thereby committing himself to genuinely rebased moral reasoning.

Let us recall that the crucial insight offered by the second criterion is that
an occurrence of a conflict of rules should not immediately be interpreted as
an indication that the normaé system to which they belong is logically
inconsistent. This interpretation might turn out to be correct if the rules in
guestion prescribe doing two mutually incompatible things for theoretical
reasons, that is, reasons having to do with their loginattsiréd for instance,
if one of them is an absolute injunction to tell the truth and another is an
absolute injunction not to denounce innocent people. If, however, they
prescribe doing two mutually incompatible things due, broadly speaking, to
problems 6 practical implementation, then the resulting inconsistency is most
probably not a logical defect of the normative system to which the agent
adheres, but an inevitable effect of the contingencies of the world. Again,
according to the second criterion, fogiven set of principles to be consistent,
there needs to be at least one possible world in which the application of that
set of principles does not yield any dilemmas. A natural further extension of

%Tr i ¢/gral Canflictd 4d..

®By the classical o

r fAa istd interpretation of the fiou
the one according to whi

tu [
ch Aoughto always i mplies ficando in

2T r i ¢igral Canflictdo p. 43.
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this line of reasoning is that one should aim at ngkie actual world as
close as possible to that ideal possible world. Hence, the rules comprising the
mor al system of oneds choice should be treated seric
and not modifiable in the face of contingently (though irresolvably)
dilemmdic situations.
Drawing once more on Footds distinction introduce
section, we can say that even though one needs to resort to a type 2 ought
statement (and thus break one of the conflicting precepts) in order to
overcome a dilemma, the dnjointly unsatisfiable type 1 ought statements
(each of which corresponds to one of the precepts in question) do not lose
their force. What is the significance of their retaining this force and how does
this phenomenon manifest itself? It seems that tlaén nssue here is the
importance of keeping the moral institutions constituted by the observance of
the relevant rules strong and stable. Suppdee instancethat one admits
that, for the sake of getting out of an othise irresolvable quandarpe
broke the rule of, say, promidesepng. If such an individual realizes that to
the extentthat something bad happened and some sort of compensation or
restitution has to be made, he can be said to respect, understand, and recognize
the binding force of thenstitution of promise&eeping. This attitude is what
crucially distinguishes the agent in question from someone who nonchalantly
breaks his promises due to being totally unconcerned with acting morally.
The compensatory behavior referred to above mightthought of as
prompted by feelings such as hesitation, reluctance, or disgust at the moment
of breaking a given principle and regret, remorse, or guilt after breaking it, but
such a picture appears to be laden with emotional overtones not at all
consonat with rationalism. It is better to interpret the need to make redress
for the wrongs done as indicative of rule internalization, that is, the process of
embedding and solidifying oneb6és own attitudes, bel i
results in making themgeninel y i ntegr al to oneds mor al behavior.
turn, serves to ensure that they are given serious attention whenever the agent
engages in the process of moral reasoning and that they play a prominent,
actionguiding role in his ultimate decisions.
Despie its merits, however, some authors propose alternatives to the
above story, presumably in an attempt to save the p
can. o Hillel Steiner, for i nstance, argues in a rej
apparently problematic scenarios désed by the latter, the agent should be
thought of neither as breaking nor as modifying a given moral rule. Instead, he
should be thought of as creating a new rule, since a dilemmatic situation
confronts him with a new circumstance, and neither of the tipeka
conflicting rules available beforehand was formulated with the intention of
dealing with such a circumstance. As Steiner writes:

[A] situation in which factual conditions corresponding to both C and
C2 exist, is one in which our individual actyalconfronts a
circumstancé namely, C + C& which is different from either C or
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C2. . .. Therefore, moral rules respectively covering what ought to
be done when C or when C2, do not apply to this situation. What
applies to this situation is a rule coverimgnat ought tobe done
when C + C2. And this is a different moral rule, enjoying the same
logical status as the other tfb.

But this proposal seems to parallel Harebds v
objectionable features. Harean prescriptivism conceives of mevalopment
as a process whereby commonplace aegioiding practices are turned into
formalized principles, each with its scope of application precisely spelled out.
Hence, for instance, it enjoins the observance of a given rule X, but only if
none oftt exceptional circumstances C1, cz, C3
suggestion, on the other hand, requires one to include in the description of a
given rule all specific, morally relevant circumstances constitutive of the
range of situations that the rulem question is supposed to cover.
(Consequently, one is supposed to end up with a set of injunctions of the form
Afapply the rule X only if all the circumstances
is not difficult to notice that the two views under discussios mirror images
of one another.

Just as Hareb6s position threatens to impose on

of finding and listing infinitely many possible circumstances which override

e w

CN

c1l,

us

the applicability of a given ®rinciple, Steinerds

accomplish an equally insurmountable task of specifying and listing infinitely
many possible factors that might bear some moral relevance to a given
principle. Potential combinations of such factors are endless, and Steiner
seems to acknowledge this fabut instead of recognizing it as a difficulty for

his proposal, he enjoins us to grasp the infinite and extract the finite out of it
(presuming, of course, that the rules of a normative system one adheres to
should have finite descriptions):

Indeed, anyone factual statemembay be partially descriptive of a
wide range of different circumstances, covebgdacorrespondingly
diverse range of moral rules. Consequently, in order to kwbat
sortof rule applies in a particular situation, it vétal to agertainall
the morally relevant fac@boutthat situatiorf®

| take it that normative rules are supposed to work prospectively, that is,
the point of having them is to know how to act in future situations. They
cannot fulfill this role, however, if we ate invent a new rule for every new
set of circumstances that we encounter. It appears implausible to suppose that
such sets of circumstances, in exactly the same form, will occur very often. If,

THi 1] el St ei ner Prestipiviama®d MindB2 (2973),ip.&87. a n d

2 |bid., p. 588.
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on the other hand, we wish to avert the above problem kojfging all of the
rules of a given normative system in advance, while at the same time
respecting the requirements of Steinerbés proposal,
practical impossibility. As | have already mentioned, the number of possible
combinations of iccumstances that one can consider is infinite, and it is
impossible to adhere to a system containing an infinity of rules (or a system
whose rules have infinite descriptions).
In sum, the attempts of authors such as Hare and Steiner to save the
universalappl i cability of the principle fAought i mplies ca
counterintuitive and overambitious conclusions with regard to the nature of
rational moral thinking. The second criterion, on the contrary, makes very
good sense of theedlabm ahwaysoumphty fAcand (though w
should strive to ensure that this implication holds as often as possible) and that
rules can sometimes be broken. It need not indicate that the system to which
they belong is logically inconsistent, but it alwaysni® toward the sensible
conclusion that the contingencies of this world may overcome even the most
sophisticated moral logic.

4. Conclusion
| have attempted to show that the occurrence of moral dilemmas in the
course of oned6s | i é& morahsystedh omeddllowd isnpl y t hat t h
logically inconsistent, regardless of whether assessed against the first or the
second criterion. In relation to both of these criteria, the emergence of
dilemmas may play the important role of suggesting what corrective nesasu
should be taken in order to avoid similar predicaments in the future.
In the case of adopting the first criterion, reflecting on an apparently
dilemmatic situation can reveal secundum quictonflict, an instance of
misidentifying a practical conflis a moral conflict or an instance of genuine
value incommensurability. Adopting the second criterion, on the other hand,
in principle enables one to make each of the above discoveries as well, but it
also allows one to trace the origins of some of thesaivable moral conflicts
to the unconquerable contingencies of the actual world. This is, in my
opinion, the more plausible approach to take. None of these potential findings
implies an inconsistency in the set of moral principles one adheres to, but eac
of them offers some clues as to how to restructure o
so that the risk of running into dilemmas is minimized.
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Extremely Harsh Treatment

Stephen Kershnar
State University of New York;redonia

1. Introduction

| shall use th following stipulative definition: One person harshly
treats another if and only if the first intentionally imposes great suffering in a
short amount of time on the second. Here are some examples: drilling in an
unanesthetized toottranding with a hotron, violent shaking, repeated
beatings, cabattery shocks to the genitalia, rape by dogs, anal penetration by
toilet plungers, jaw breaking by expanding mechanical instrument, sleep
deprivation, sensory isolation, or the imposition of the feeling of diogv
Such treatment is more extreme than that ordinarily accompanying hazing and
military basic training, although this is not necessarily the case.

This stipulative definition does not always track ordinary usage. For
exampl e, we mi g¥peswas taegtedthdrshly whénFha nedeiveH a

a |life sentence for a minor forgery (his third

sentence does not necessarily involve intense suffering. Some alleged
counterexamples involve a misunderstanding of the definition. Ihthg
claimed that decades ago when unanesthetized teeth were drilled for dental
purposes, the treatment involved intense suffering but was not harsh
treatment. However, this does not involve intense suffering being intentionally
imposed.

Interrogational hrsh treatment is harsh treatment that is done to gain
information, usually from the person who is harshly treated. Punitive harsh
treatment is harsh treatment that is done to punish someone, again usually the
person who is harshly treated. Persons whoharshly treated can validly
consent to such treatment and it can be imposed on someone who is not
defenseless. On some accounts, although not ones with which | agree, these
features distinguish it from torture.

Extremely harsh treatment is often consatk unjust. On different
accounts, extremely harsh treatment fails to respect persons because it
infringes on an absolute right, fai
cruel or inhumane treatment, violates rules that rational persons would choose
under fair and equal choosing conditions, or results in a person losing his
agency to anothér.Others respond that in some cases extremely harsh

! The notion that torture violates an absolute right can be seen in Joel FeBteag,
Philosophy(Englewood Cliffs, NJ: Prentice Hall, 1973), pp.-83. The notion that
torture does nastmorallg supeomaus gqgents am e seen in David
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treatment is just because some individuals forfeit their moral rights against
extremely harsh treatment ordagise it is the fair way to distribute a danger
that was created by the person to be so tréated.

There might be disagreement about whether the above objections to
extremely harsh treatment posit that it is a type of injustice. If injustice is
understoodto mean violating respect owed to persons, harsh treatment is a
type of injustice. If injustice is viewed more narrowly, then my interest in this
article is on, and only on, objections that are injushiased.

In this paper, | develop an argument thadésigned to sidestep these
criticisms. That is, | develop an argument that almost every justice theorist can
accept and that shows that in some cases justice not only permits extremely
harsh treatment, but also requires it. More specifically, | argue Her t
following.

Q) Permission Thesidn some cases, justice permits extremely
harshtreatment.

Sussman, AWhat 6s Whilasoply &WubtichAffaird3r(20Qb), @p? O

1-33; Jeffrie Mur phy, ACruel and Unusual Puni shments, 0 i
Retribution, Justice, and Theragpordrecht: D. Rielel Publishing Company, 1979).

The notion that some punishments such as torture are cruel and inhumane can be seen

in Michael Davi s, AiThe Mor al Justifiability of Torture and
Degradi ng Ifterrem@onhamlourral, ob AppliedPhilosophy19 (2005), pp.

161-78; Michael DavisJustice in the Shadow of Deathanham, MD: Rowman &

Littlefield, 1996), chaps. 3 ; Jeffrey Rei man, fiJustice, Civilizati on, and
Penal ty: Ans wer Philaogophy & fPublic &ffairdd §185), pp. 115

48; Hugo Adam BedauDeath |s Different(Boston, MA: Northeastern University

Press, 1987), chap. 4. Davis explains that an inhumane punishment is shocking, and a

shocking punishment is one that treats the criminal as less than a personcoathad t

be universalized; see Davilystice in the Shadow of Deathp. 3638. See his similar

analysis of the wrongness of torture in Michael Davi s, AT
Torture and Other Cruel, | esph ppni&70,Bedaind Degrading Treat ment,
fills out this notion in terms of the duty to respect a
autonomous nature; see Bed&eath Is Differentp. 127. The notion that torture is

wrong because it involves a pers,thatss body being subject to
he effectively |l oses hi s agency, can be seen in Sussman
Tor t ur e33.dn the pontextLof warfare, Henry Shue argues that torture is wrong

insofar as it invol ves an attack on the defensel ess; s e

Philosophy & Public Affair® (1978), pp. 1243.

2The for mer Vi ew can be seen i n Stephen Ker shnar , AFor I n
International Journal of Applied Philosopi (2005), pp. 2231; Stephen Kershnar,

ARespect for Per smerst anfd Oteraatiodeddsdel al r e a't

Applied Philosophyl8 (2004), pp. 10408; Stephen KershnaBesert, Retribution,

and Torture(Lanham, MD: University Press of America, 2001), chap. 8. The latter

view can be seen in Mihe akdl avtoooe eqf fABHwirltu,r® iamdMi chael
Moore,Placing BlamgOxford: Clarendon Press, 1997), pp. 7345
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(2 Requirement Thesisin some cases, justice requires
extremely harslreatment.

I conclude by bracketing issues of whether consequentialist reasons support
extremdy harsh treatment and whether these reasons are relevant to state and
private action. Thus, this article does not address ththiatisconsidered

moral status of extremely harsh treatment.

2. The Argument for the Permission Thesis

a. Relevant principts

| begin by setting out a few principles of justice that almost all of the
above theorists could accept and then show that they support both the
Permission Thesiand theRequirement Thesighese principles are closely
related t o Ro b stfotlibelarianism ikAdagchya Stageuamac
Utopia, but are changeslo as to avoid some of the objections to his account
and to libertarianism in generaDne principle is the following:

3) Justice as Just StepH individuals begin at one just séa
and proceed via just steps to a second state, then the second
state is just.

iStated is short for fAstate of affairs.o By a fAjust
no oneds mor al “*Aistgphistas acteor asconjunctfon df actg.e d . o
The ideabehind (3) follows from the notion of justice. If justice
consists of individuals not infringing on moral rights, then if we start with a
rightsrespecting state and proceed via changes in the moral landscape none of
which infringe onwesendnup withea dighteespécting t t hen
outcome, that is, a just state. Note that my account is independent of the issue
of what grounds moral rights.

3 Robert NozickAnarchy, State, and Utopi@ew York: Basic Books, 1974), pp. 160

64. My account is designed to be independent of how people acquire nigotal

whether they are absolute, and whether they are undermined by the history of injustice

that characterizes the current distribution of wealth and resources. The first issue can

be seen in Jeremy Waldrofhe Right to Private PropertfOxford: Claredon Press,

1988), chaps. B ; Thomas Nagel, ALi bertBeideni sm without Foundati o
Law Journal85 (1975), pp. 138 9 ; and the third in David Lyons, AThe New I
Cl ai ms and Or i gi nRBdading Nozitkt Essayts on Anaachyd State, i n

and Utopig ed. Jeffrey Paul (Totowa, NJ: Rowman & Littlefield, 1981), pp.-895It

is also designed to be independent of whether exploitation is an independent,

deontological type of wrongfulness. For an argument that it is, see Alan Wertheimer,

Exploitetion (Princeton, NJ: Princeton University Press, 1996).

4 An objector might assert that justice is a property of acts, not states. In that case, a

state might include a number of acts, and the state is just if the acts contained within it
are just.
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Given that this account of justice depends on the notion of a just step,
we need an account of it:

4) Just $eps as Commitmentf two persons commit to a
proposal in a correct way, then the step from poepost
proposal situation is just.

A commitment is a promise, consent, or other act that would change the moral
rights of two or more individuals were it de in a correct way (that is, in a
valid way). In filling out the notion of a valid commitment, the idea is that a
commitment is morally binding when the parties give their voluntary and
informed consent to it.

Consider some sufficient conditions for whancommitment to a
proposal is valid. Such a commitment is valid if the parties are morally
responsible agents, have sufficient knowledge, the commitment is executed
and mutually beneficial, and does not reflect coercion or coercive pressure.
Even more spafically, it is valid if the parties are (a) morally responsible
agents, (b) sufficiently informed about the pend postproposal facts, (c)
prefer the postto preproposal situation, and (d) execute their commitment,
and (e) the pogproposal situatio is mutually beneficial, (f) does not reflect
coercive pressure, and (g) is not exploitative. These conditions are probably
not all necessary. For example, some theorists reject the notion that
commitments must be mutually beneficial.

Not e that ifsj usseadein t he specification of a s u
condition for a valid commitment. This does not make my analysis circular,

because | am not defining or analyzing Avalid commit.
out one set of sufficiemmi tnmedit i anesangor it | f i v
Avoluntary and informed consent or promise, 0 then th

condition for a just change, but not a circular condition. This assumes that
osoluntarydis not defined or analyzed in terms of justice. This might be the
case ifit is analyzed in terms of the lack of psychological pressure or, perhaps,
the absence of coercion analyzed in véhae terms. Ifdvoluntarydis defined
or analyzed in terms of justice, then the account is circular and the phrase
Aval i d c¢ o mnsieddinge Mytatgumerst would then have to set out a
notion of endorsement that is sufficient for justice (perhaps [a] through [g])
and then claim that some people endorse their receiving harsh treatment.

An objector, such as G. A. Cohen, might argue #&meinformedand
voluntary exchange that moves people from a just state to a second state does
not guarantee that the second is justorff€feo hen ar gues against Nozickds

5 For example, Charles Fried thinks that unilateral promises are morally binding
regardless of whether they are beneficial to the promisor; see CharlesGargict
as Promisg¢Cambridge, MA: Harvard University Press, 1981), chag. 1

5See G. A.Cohen A Robert Nozick and Wil Chamberl ai n: How Patter
L i b e Erkeyninigll (1977), pp. £3.
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claims that (1) whatever arises from a just state by just steps is just and (2)

fully voluntary transactions are just st¢€p€ohen argues that such steps are

not just unless one assumes that justice is not a matter of satisfying agohtter

or endstate principle, which egs t he question in favor of Nozickos
Cohen further mgues that because interferences, whether the result ef non

human events or voluntary exchanges, can cause equal coercive pressure on a

person, such an informexhdvoluntary exchange is not sufficient for liberty.

Consider, for example, when a wealthydawner buys all of the property

pr

around a | aborerds property and builds an insurmount e

can cause as much interference or coercive pressure as would a landslide that
had a similar effect. Hence, Cohen concludes, inforaratvoluntary
exchanges are not obviously sufficient for justice or liberty. His argument also
applies to an informedndvoluntary promise or consent.

Cohenods argument fails i f there are other reasc

patterned and erstate principles. One reason i something like the
following picture is true. Justice is thought to capture the respect that is owed
people in virtue of their being autonomous. This respect is filled out in terms
of rights® Because these rights are justified by autonomy and because
auonomy is best protected by a perimeter within which persons have
complete control over their bodies and goods, autonomy justifies full capitalist
rights. This can occur if people can acquire full capitalist rights in unowned
goods, which then allows thewoluntarily to transfer them.

Critics have attacked this picture for a number of reasons. Some
critics claim that the Kantian sigmnstraints on which the picture rests do not
exist or are not as stringent as the picture requires. Other critics &aue t
there is no plausible theory of how unowned goods become owned (or owned
through unilateral action). Still other critics argue that even if these problems
can be overcome, given that most property comes from a history of violence
and injustice, such picture is irrelevant to the actual world. A number of
critics argue that this picture leaves out important moral considerations such
as desert, community, and the way in which different moral principles should
govern different types of goods. Respondingatl of these criticisms is a
booklength project. Let me concede that if any of these objections to the
above picture holds, my argument is endangered.

Here is a claim about valid commitment and an example of it:

" See NozickAnarchy, State, and Utopig. 151.

8 These rights are to be understood in terms of the moral analogue to Hohfeldian
claims and, perhap powers; see Wesley Newcomb Hohfefdindamental Legal
Conceptions ed. Walter Wheeler Cook (New Haven, CT: Yale University Press,
1919), pp. 354.

64



Reason Papers Vol. 33

(5) Valid-Commitment ClaimIn some case persons validly
commit to extremely harsh treatment.

The cases in which persons might validly commit to extremely harsh
treatment are cases in which they face a proposal in which extremely harsh
treatment is the better of the two outcomes. Let usscah caseExtremely
Harsh-TreatmeriCommitment Caseslere is one such case:

Rapist: A fraternity brother, Stan, brutally rapes a drunken freshman,
Sarah. Their families later discover that as young men, their fathers
were friends, having served togethiar World War Il. Given the

nature of the rape, Stan is sentenced to six years in prison. All of the
relevant partie® including Sarah, her family, Stan, his family, and

the surrounding communidyprefer to see Stan harshly treated for a
short amount of timand then released. Sarah and her family want to
see Stan understand the same terror and helplessness she felt because
it will in some way recognize her suffering and vindicate her anger.
She also doesnét think there is much
incarcerated through much of his twenties. Stan and his family also
prefer that he be harshly treated since it will allow him to move on
with his life and demonstrate his repentance. The community and
state government also prefer it since it promises siamfi cost
savings.

In this case, there is nothing in principle that prevents the parties from validly
committing to extremely harsh treatment. More specifically, Sarah, Stan, and
the state satisfy (a) through (g). This type of case is easily geneiradedre
simply imagine cases where a person or the state has a right to implement a
just punishment or other greatly disvalued state and the person facing this
outcome (roughly) gives free and informed consent to substitute extremely
harsh treatment for @arceration.

An objector might claim that Sarah is likely to be so depressed or
upset that she is not morally responsible for her consent to permit the

t

substitution of extremely harsh treatment.

t hr ough ( garthat thid wbsld be tue of alllirape victims. Even if it

is true of all rape victims, one can imagine that her guardian might think the
agreement satisfies her preferences and is in her interest. This is analogous to
the way in which her guardian mightant permission for her to participate in

the police investigation or to undergo surgery unrelated to the attack. With
these principles in mind, we now turn to the argument forRBemission
Thesis

b. Argument for the permission thesis

Here is the angment for thePermission Thesithat, in some cases,
justice permits extremely harsh treatment. The relevant cases for this thesis
areExtremelyHarsh-TreatmertCommitment Cases
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(P1) If individuals begin at one just state and proceed via just
steps to aecond state, then the second state is just.

(P2) In some cases, individuals begin at one just state without
extremely harsh treatment and proceed via just steps to a
second state with extremely harsh treatment.

(C1) Hence, in some cases, a state witmegrely harsh treatment
is just. [(P1), (P2)]

(C2) Hence, in some cases, justice permits extremely harsh
treatment. [(C1)]

Premise (P1) rests alustice as Step®Premise (P2) rests on the notion that
ExtremelyHarsh-TreatmertCommitment Casesre possible Conclusion
(C2) is a restatement of (C1). Let us turn to some objections to this argument.

c. Objections to the permission thesis

1. Objection #1: Reject (P1). An objector might reject (P1). She
might argue that justice focuses on estate principle (where justice requires
a mathematical structure of distribution of some benefit or burden of social
cooperation but is unconcerned with who gets what) or patterned principles
(where justice is concerned with the distribution of some benefit or burden of
social cooperation in accord with some property or properties of individuals).
The objectordés | i kel istogcalt meaning thatit pri nci pl e i s non
focuses on some current property (for example, a property had in the current
time-slice) rather thn one that refers to the past. This distinction is a little
murky since one can have a current property (e.g., positive desert) in virtue of
what happened in the past (e.g., he sacrificed for others). An example of an
endstate principle is one that reges wealth to be distributed equally or in
accord with the difference principle (where benefits and burdens are to be
distributed equally except where inequality benefits the waffsgroup). An
example of a patterned principle is one that distributedtivea punishment
in accord with desert or neéd.

® This distinction comes from Nozicknarchy, Stateand Utopig pp. 15060.

19 The Difference Princile comes from John Rawls, Theory of JusticéCambridge,

MA: Harvard University Press, 1971), pp.-83. For the role of desert see Joel

Feinberg, AJustice and P e baing aral IDesédweng er t , 0 i n Joel Feinber
(Princeton, NJ: Princeton University s s , 1970), chap. 4 James Rachel s, i Wh a
Peopl e Delgstice and EconomimDistributiped. John Arthur and William

Shaw, 2% ed. (Englewood Cliffs, NJ: Prentice Hall, 1991), pp.-486 There arether

accounts, which seem to involtgbrid prindples. For example, Bernard Williams and

Michael Walzer argue that some goods should be distributed according to the type of

good they are. For example, medicine should be given to the sick. See Bernard

Wil liams, #AThe IMdral&onceptsedE doeldeinbeargy(Nev Yorkn

Oxford University Press, 1970), pp. 133; Michael WalzerSpheres of JustiodNew

York: Basic Books, 1983), p. 88 n.
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One response to this objection is simply to reject these principles. For
example, because it is hard to imagine that justice is unconcerned with who
gets what, endtate principles intuitively seem implabk. This is especially
true if rights are primarily property rights that allocate Hohfeldian elements
(such as claims) with regard to particular thingsnilarly, the most plausible
time-slice properties are unlikely to ground justlzased claims. A mat
| eader6s need for a kidney intuitively seems not to
he spent his early life damaging the kidneys of others as a way of collecting
his loanshark debt$! Similarly, a person who deserves a job more because
he worked harder ideveloping his skills or sacrificed more to develop those
skills than his competitors doesnoét seem to have a
particularly true if one of his competitors is more talerifed.
A second response is that even if we think that theseiptes are
part or all of justice, itds not clear that they bl o
For example, desehiased theories might well allow for extremely harsh
treatment. Even the Difference Principle might allow for it since basic
principles choseby rational persons under fair and equal choosing conditions
might allow for such treatment. If the woisff group is construed more
broadly than those persons who are harshly treated, the deterrent effect of
extremely harsh treatment might be a net bief@fthem since they are often
harmed by violent crime, whether directly or indirectly.
2. Objection #2: Reject (P2). Objection #2a: The state acts
unjustly because it infringes on inalienable rights. An objector might
instead reject (P2). An objectanight claim that because autonomy grounds
rights, these rights are inalienable. The idea here is that since autonomy
grounds rights, t hat s ame grou-nd canoét warrant t he
protecting rights? (P2) states that individuals begin at one justestéithout
extremely harsh treatment and proceed via just steps to a second state with

“"The idea for this example comes from Fred Feldmands dis
destroyer i n Uty fer Justea jAuCorsequegtialist Reply to the

Objection from Ju UtlifaraesmpHedonismFanckesgfewl d ma n

York: Cambridge University Press, 1997), pp. 434 esp. 15&0.

12 argue for this in Ppitephest KewWbhbarT,heff GiDeisreg v€a o0
Economics & Philosoph2l (2005), pp. 6%7.

Al so, the arguments in the Istatecepatetnedr e dondt rest on claim
principles, and so at the very least any argument in this direction would need to be

devdoped.

“The idea for this objection comes from Jeffrie Murphy,

Puni shment s, Retriution, disticep &ng ,Therappp. 22349. Some

opponents of torture focus on torture being an assault on the defenseless; see Henry

Shue,tufrTeoro It is hard to see how being defenseless, as op]
defense, is morally relevant, unless it entails the presence of protective rights.
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extremely harsh treatment. However, if harsh treatment can only be arrived at
via unjust steps, then the type of cases that (P2) focuses on are impossible.

So, for examle, a person could not waive or forfeit a right against
being lobotomized or a treatment so harsh that it reduces him to the level of an
animal. Since a harshly treated person is not autonomous, at least during the
period in which he is harshly treatedhet right against extremely harsh
treatment is inalienable. This objection is independent of whether autonomy is
viewed as a set of capacities or the exercise of these capacities.

The first problem with this objection is that certain forms of extremely
hars treatment (for example, extreme sensory or sleep deprivation) need not
eliminate autonomy. In fact they might enhance it by giving the attacker,
during his recovery, more time and a less distracting atmosphere, via the
denial of access to other persomsl antoxicating substances, by which to
reshape his beliefs, intentions, and perhaps also desires. Hence, this objection
only rules out certain types of extremely harsh treatment.

It might be thought that extremely harsh treatment rules out autonomy
becawse the requisite suffering is so great as to rule ouges#rned thought.
However, it is worth distinguishing the sheerm and longerm effects of
extremely harsh treatment. The two need not coincide and extremely harsh
treatment might increase thikdlihood of autonomous thought in the long
term, perhaps by causing a person to think hard about what sort of person he
wants to be.

A critic might claim that this is a breathtaking claim that presents such
tor ment as mer eduwt d0a (swbverahdiass expdted toe
break down the resolve of fanatics). She might continue by noting that, by all
reports, extreme sleep deprivation is an agonizing experience (that ultimately
leads to death), which, like sensory deprivation, undoes the most basi
capacities of selflirected thought. This description accurately describes the
effects of extremely harsh treatment. However, it is still possible that the
extremely harsh treatment causes the individual to reshape his life according
to selfchosen priniples. Perhaps it does so when an individual is
recuperating and wondering how such a horror could have befallen him. Such
a scenario is possible, however unlikely. If so, then the-teng effects need
not involve the elimination of autonomy and it isti@arsh treatmernper se
but autonomyeliminating acts that are wrong. In any case, as | will argue for
below, not every act that eliminates autonomy is wrong.

An objector might say, fiLook, it doesnoét matter i f
forever; what matterss that it is ever removédno one has the right to
remove the autonomy of another, no matter how tempor :

why a person does not have a right to remove his own autonomy. Among the
reasons might be because it violates an inalienabe tiigit a person holds
against himself, is inconsistent with proper selé s pect , or turns the victimbds
agency against himself. These notions are discussed below.
The more serious problem with this objection is that it misconstrues the
nature of rightsthat are grounded by autonomy. Autonomy includes a
personds reflexive choice over whether to continue t
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so, the degree to continue to be autonomous. As a result, autonomy grounds
the moral standing by which a person may controlstiegpe and continuation
of his autonomous life. In other words, seéfitermination permits a being to
decide whether to continue to be sédftermining and, if so, the degree of
selfdetermination he shall have in the future. Since autorgroynded
rights protect the choice whether to retain these rights, the fjgltecting
autonomy may be alienated.
The objector might respond that the existence of a reflexive right to give
up oneds aut onomy i s i nconsistent wi t h t he respect
autonomy®® The problem with this is that it misconstrues the value of
autonomy. The value of autonomy does not rest on the notion that one should
have amaximal amount of controb v e r oneds I|ife, where the amount o f
control is the product of the significance of the@ickes and number of choices
that a person can or does make. On this account autonomy would permit a
great deal of paternalistic coercion (e.g., banning cigarettes and fatty foods) as
a means of increasing the duration, and therefore amount, of contraheier
lives. Rather, the value of autonomy has to do widinrative contro) the

ability to shape odneséngrintiples. hiszanalow di ng t o sel f

for a decrease in the number of choices (e.qg., via suicide) or a lessening of the

qualty of hoi ces (e. g., via the taking of recreational dr
thought processespsl ong as it is done in accord with a pers:
principles.Narrative control even allows for the choice to live with lessened

or no rationality, since continuedrabnal i ty mi ght not be part of a persc

life plan. This is analogous to the way in which an author is autonomous with
regard to her work when she writes short stories rather than lengthy novels,
even though the former involves a smaller number of choédmEsit her
characters and perhaps also less significant choices about Narative
control requires that a person be able to exercise reflexive control even when
this disables or eliminates some ficstler control.

Objection #2b: The state acts unjusil because trading down is
inconsistent with proper selfrespect. A second objection to (P2) is that if
this account of justice is correct, then a similar tradiog/n argument can be
given for using people for medical experimentation, gladiatorial cantesas
slaves. The objector might continue that the problem with the trakting
argument in these contexts and in the context of extremely harsh treatment is
that there are certain kinds of treatments of oneself that a person can never
validly consentto, because they are incompatible with proper-reslpect,
respect for oneds autonomy, réeheect for humanity 1in

15 An analogous claim can be seen in John Stuart Mill, who argues that the principle of
freedan does not allow persons to be free not to be free; see John Stuar®Mill,
Liberty, ed. Elizabeth Rapaport (Indianapolis, IN: Hackett, 1978), chap. V, sec. 11, pp.
101-102.

18 For example, John Kleinig argues that torture undermines the very chatasteris
that constitute our human distinctiveness and in so doing humiliates, degrades, and
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objector might state that to claim that autonomy includes a reflexive choice
over whether to continue to be autonomond, af so, the degree to which to
be autonomous, begs the question against this Kantian account. The latter
simply does not conceive of the moral significance of autonomy in this way.
The objector continues by asserting that this account, then, holdasttet
matter of logic, autonomy does not include within its scope its own
elimination. This explains why autonomy does not allow people to choose to
have lobotomies, kill themselves, or sell themselves into sldVefhe
objector notes that Immanuel Kantopides a similar argument. He argues
that a slavery contract would result in a loss of contractual powers, thereby
invalidating the contract itself
The problem here is that it is hard to see why autonomy is not reflexive.
By #fArefl exive,toonlompmeamnt thaet afpgpdied to itself.o |If
reflexive, then one can autonomously sacrifice autonomy. There does not
appear to be anything in the concept of autonomy that would explain this
assertion unless one thought autonomy focused on an indi&ideaing a
maximal amount of contral ver oneds | ife. One reason to doubt this
as mentioned above, is that it allows for a significant amount of paternalistic
control. For example, we do not respect persons if we prevent them from
putting their autonom(or, more generally, webeing) at risk by volunteering
for war or to work a dangerous job. A second reason is that it seems to
confuse a person shaping his life according tod®isen principles, which is
at the heart of autonomy, with the requiretémat others ensure that his
principles have a certain content, which is neither at the heart of autonomy nor
clearly related to autonoryased respect. Autononiased respect requires
at most that we ensure that ,motth&r sonds guiding princ
they maximize his autonomy, capture a certain view of the good life, or have
other substantive content. If this were not the case, then it is hard to see the
sense in which they would be chosen by the individual herself.
The objector might cai m t hat we ensure that a personbs gu
principles are rational if we require that the principles be ones that would be
chosen by rational individuals. One guide to this is the Rawlsian notion that to
respect a person as an end is to treat him in dagith principles that he and
others would choose were they perfectly rational and in a fair choosing
situation’® Here the idea is that such principles would not permit an
individual to trade down for extremely harsh treatment.

perverts them,; see John Kl eini Deakiniidw cki ng Bombs and Tortur
Reviewl0 (2005), pp. 6127, esp. p. 619.

1 Mill, On Liberty ed. Rapaport, pp. 16102.

8 Immanuel Kant,The Metaphysics of Moralsrans. Mary Gregor (New York:
Cambridge University Press, 1991), sec. 49, pp-439

19 Rawls,A Theory of Justice
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Another problem is that th&awlsian approach probably allows for
trading down. Allowing trading down to occur does no
maximal liberty, because it increases rather than decreases options. In
addition, it likely improves the position of the people who will betreated
because they (reasonably) view it as a beneficial transaction. In decreasing the
amount of crime, terrorism, and other destructive acts, it probably even
improves the position of the worsftf group, assuming this is a group other
thanthosewhc onsent to be harshly treated. In short, then,
does not clearly capture autono#ogsed respect. Even if it does, it likely
permits trading down into extremely harsh treatment, because doing so is
consistent with the principles that resatm the Original Position.
Objection #2c: The state acts wrongly because it
agency against himself.David Sussman argues that torture is wrong because
it forces a victim to turn his agency against himé&&lfhis explains why it is
worsethan other forms of brutality and cruelty:

Torture does not merely insult or damage its Vvic
rather turns such agency against itself, forcing the victim to

experience herself as helpless yet complicit in her own violation.

Thisisnotjus an assault on or violation of the victim
but also a perversion of it, a kind of systematic mockery of the basic

moral relations that an individual bears both to others and to

herself?!

Sussman also argues that torture is wrong becausevatvas a person
experiencing his body ceasing to be his and becoming

In a sense, his body ceases to be his, to be the substance in which he
expresses his own attitudes, intentions, and feelings in a way that can
be meaningful for others as ari of selfexpression. Since the
victim cannot effectively reassert himself physically against the
assault (by fighting, fleeing, or shielding himself), his body becomes
the medium in which someone else realizes or expresses his
agency?”

Onthisaccountt or t ure results in the victimds body becoming
which someone else realizes or expresses his agency. This objection to torture
captures an interpretation of the Kantian notion that torture fails to respect the

®See Sussman, fAWhato6s WSAmsiqilavaigintentdaphbet ur e? o pp. 28
seen n Kl einig, ATicking Bomk¥8 and Torture Warrants, o pp. 61
Zsyssman, fAWhatoés Wrong with Torture?d6 p. 30.

2 bid., pp. 3232.
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dignity of the victim as a ratiaily selfgoverning agent’ Let us apply this
argument to extremely harsh treatment.
The first problem with this objection is that it is not clear how this
objection works in cases in which the person imposing harsh treatment seeks
to impose punishment ter than use the victim to gain information. In such a
case, the victimdbs body is not expressing anyone el s
it would be were he an incarcerated prisoner. The second problem is that in
thetradingd own case the 8iekpméssbodysoméoneds agency,
is expressing the agency of the person who is so treated. In particular, it
expresses his project to avoid a harsher punishment and achieve other goals
(for example, return to his family).
Third, even in the case of inter@tgpn, it is hard to see how this
argument works. If a person is his body, then saying that his body is being
used against himself just is saying that he is made to do certain things to
which he does not consent. It is hard to see how this varies froncénaton
or other involuntary punishments. If a person is not his body, then this is no
di fferent from using other things he cares about (f
well-being, money, and reputation) to leverage someone into doing something
he does not warto do. This might be objectionable, but it is hard to see what
is distinctively wrong about extremely harsh treatment as opposed to other
forms of rightsi nf ri nging | everage. Even if we focus on wusir
against himself, incarceration does a &imai r thing by confining a personds
body and thereby preventing him from leaving.
Sussman might argue that extremely harsh treatment is wrong
because it removes autonomy. It does so because of the difficulty of reasoning
when experiencing extreme pain, However, the wrongness of extremely
harsh treatment is filled out in terms of the removal of autonomy, then the
extremely harsh treatment is wrong for the same reason that murder,
involuntary lobotomies, and other reasemding acts are wrong. This
undemi nes Sussmanos centr al claim that extremely har
distinctively wrong.
Objection #2d: The state acts unjustly because the consent is not
morally binding. An objector might claim that the consent in this case is not
morally binding. One mument is to claim that the consent to extremely harsh
treatment is invalid because it is analogous to a slavery contract and that the
latter is invalid. Some philosophers argue that a slavery contract whereby a
person alienates his autonomy is so irmadicas to invalidate the contract. On
one version of this argument, this is true because of the impossibility of proper
compensatioA? On a second version, the irrationality stems from the
possibility of unlimited disvalue in the action that the owner righuire of

3 bid., p. 19.

% JeanJacques Roussealihe Social Contragtirans. Maurice Cranston (New York:
Penguin, 1968), p. 55.
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the person who has abdicated his autonéhtyow one measures disvalue

depends on onebés theory of value and the type of wval
is intrinsically valuable, then the loss of infinite value would involve a

comparison between world (or other valudearer) where the person has

autonomy and one where he does not. On a third versi
live up to his promise because it is impossible to d& &n a variant of this

third version, the promise is impossible to liye to because a person cannot

transfer partial or complete control over her body to andther.

Even if these arguments show that slavery contracts are invalid, and
this is doubtful, the same reasons do not invalidate the consent to extremely
harsh treatmentContrary to the first version of the argument, proper
compensation for some harsh treatments is possible. On one account of just
compensation, for example, it is possible to provide enough compensation so
that the person to be so treated (or who has keetmeated) is indifferent
between being so treated and compensated and receiving neither. The second
version also fails. Extremely harsh treatment does not have infinite disvalue,
particularly when it is limited in means and duration. In general, thisiore
rests on a misunderstanding because unless a slavery or an extransély
treatment contract affects someone for eternity or affects an infinite number of
people, it cannot have infinite disvalue. The third version fails as well.
Because the persda be treated harshly need not voluntarily participate once
he has consented, the concern about his living up to his promises is irrelevant.

A second argument is that the consent is invalid because it is
coerced. To see why this argument fails, condiglerfollowing case:

Black Mamba During an expedition into Africa, a wealthy scientist

is bitten by a highly venomous black mamba. He is quickly taken to

the house of a | ocal doctor, who offers to sell
potion of mamba antivenin faghe market price. The scientist quickly

agrees and signs a contract. He is then given the antivenin. After a

month of lying near death, the scientist recovers. He then refuses to

pay, arguing that the contract is invalid because his consent was

coerced.

Absent an exorbitant price that might indicate exploitation, it intuitively seems
that the scientist has an obligation to pay for the antivenin even though his
consent was coerced or had coerdmrel pressures. If so, then either

BArthur Kuflik, fThe IPRhimdophe & Bublic Affaitsh8 of Aut onomy, 0
(1984), pp. 2896.

% Benedict De SpinozaTheologicePolitical Treatise (New York: Dover, 1951),
chaps. 17 and 20.

Randy Barnett, iContr actt sBedalkilosephy & nd | nalienabl e Righ
Policy 4 (1986), pp. 1889.
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voluntary consent is i@ necessary condition for a morally valid contract or

voluntariness does not require the availability of reasonable alternative actions

at the time of the consefft.Either move is available in the case of the

extremelyharshtreatment contract. Either éh alternative of a worse

puni shment makes the wrongdoerds consent i nvolunt ar
morally invalidate the contract, or the lack of reasonable alternatives, given

the historical sequence that brought about this situation, is not sufficient to

make his consent involuntary.

A third argument is that the consent is valid but should not be
enforced by the state because its terms are unfair, exploitative, or
unconscionable. The exact account of exploitation differs. On one account, a
contract is expitative when the stronger party uses his stronger position to
take an unfair share of the transaction surplhe transaction surplus is the
aggregate benefit to both parties to a contract. On some accounts, an
exploitative transaction must have onenaore of the following features: the
transaction is to be viewed from ar anteperspective, the weaker party must
be desperate, and at least one party believes the contract to be unfair.

Even if this is a moral reason for the state to refuse to enforce
contract, this does not apply to the extrertmyshtreatment contract. In
some cases, the person to be so treated gains a fair share of the transaction
surplus. If a person to be punished is facing a lifetime in prison and isolation
from his family, tlen his benefit is the difference in his we#ling between
that state of affairs and one where he is treated extremely harshly. This gain
mi ght be considerably greater than the gain to the
victim. If so, then the price is not unfaiexploitative, or unconscionable,
because the state or the victim is not taking an unfair share of the transaction
surplus. The exploitative nature of an extreradyshtreatment contract,
then, depends on what the baseline treatment is, and this igiageat fact
that depends on the circumstances and individual involved.

The rational gain in the person to be harshly treated also
distinguishes this type of case from ones in which the person to be so treated
is mentally ill or making an obvious errar his instrumental reasoning. Such
an error might occur, for example, if he were to contract with doctors to
amputate his legs so as to improve his prospects as a panhandler.

Objection #2e: The state acts unjustly because it expresses
contempt for a peron. On some completely different accounts of justice, an
act that is neither exploitative nor rightgringing can express contempt for a

2 There is an issue as to whether coercion and threats are moralized notions that view

these entities as involving the other contractordés acting
unjust manner. For examplepa s i der Robert N oPhilosopghy, A Coer ci on, 0 i n
Science, and Method e d . Sidney Morgenbesser (New Yor k: St . Martinds
pp. 44753.

2 The idea for this account comes from Wertheiriasploitation
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person and thereby fail to respect her as a péfsongeneral, a behavior is
expressive of an attitude or propasit just in case it exhibits that attitude or

puts forth a proposition. This is probably a functi

intent, or the social understanding of her*dtor example, where the agent

is motivated by the view that the man toward whom gite laas less intrinsic
value than other persons, she intends to convey that view, and that is how her
act is generally understood, her act expresses contempt for him. On some
accounts, this expression is independent of whether the attitude or proposition
is actually conveyed to an audience on a particular occasion and on some
accounts on all occasions. In the case of criminals, the contempt likely
involves the notion that the criminal has less intrinsic value than do other
persons.

One response here is tha@ such attitude is being taken toward the
person being harshly treated. Rather, this is a case of respecting her choice in
the context of a fair set of rules. On this account, we respect the person as an
equal by respecting her decisions. This fits wibme Kaninspired
justifications of punishmerit.

A second response is that the objectiisconstrues justice. This is
because justice focuses on the person who is acted on (that is, the person to be
harshly treated), not the agent (that is, the pevdumimposes the treatment).

%0 In the context of punishment, thisidean be seen in Thaddeus
Theory and | ntuit ilamand Rhitosophil9 (R0DG),ips. AFhe nt , O

512; Jean Hampton, iAn EXx p RarbudivismendTth eor y
Critics, ed. Wesley Cragg (Stuttgart: F. Steiner Verld§92), pp. 125; Igor

Pri moratz, APuni BhilosoppmG4 (1889), pb.d8205u |a lyieging

up this theory, | do not mean to endorse it. My view is that, as &omsequentialist
justification of punishment, it is superfluous because itsypposes and trivially

follows from the truth of nomexpressive retributivism. For an argument in support of
this, see Michael Davi s, APuni shment as
T h e o r liaw and Phitosoph¢0 (1991), pp. 31-22.

31 More braadly, this might be a function of the speaker meaning, i.e., what the speaker
(or punishing body) in uttering a sentence (or imposing a punishment) intends to
convey to the hearer. The speaker meaning consists of a nested set of intentions.
Alternatively, this might be a function of meaning of the sentence (or punishment)

itself. This distincti on Rhimsoghkal Revievd® H . P.

Met z , fiCensur e

of

Language:

(1957), pp. 378 8 ; H. P. Gri ce, iUt t ePhdosaplical Meani ng

Review78 (1969), ppl47-77. A different but still Gricean analysis can be seen in
Robert Nozickods di scussion of t he i dea
wrongdoer that his act is wrong and to show him its wrongfulness; see Robert Nozick,
Philosophical ExplanationgCanbridge, MA: Harvard University Press, 1981), pp.
36674, esp. p. 371.

2See, e.g., Herbert Mor rThesMonistb®P @968),0pp.s and

2 (1973), pp. 21:33.
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The focus on the former rather than the latter provides a better explanation of
what is involved in wronging a person. | think it also provides a better
explanation of the nenonsequentialist liberty that a person has to puhssie

own projects, but | will not address this issue here. Given that it is a property
of the person acted on (for example, his suffering or his autonomy) that
explains why he may not be treated in certain ways, the wrongfulness of
certain actions is a fation of what is done to hinlThe attitude the agent
takes toward the person toward whom he acts is relevant to judging the

agentds bl ameworthiness, viciousness, and dangerous!
itself3® This can be seen in how agemntered theories ah focus on things
such as the rationality of the agentds action or th

attitude presupposehat the treatment in question is bad or wrongful, rather
than explainingit. That certain acts (e.g., rape and battery) fail properly to
respect a person at least in part explains why desiring, intending, or willing
them is wrong or bad.

Third, even if extremely harsh treatment expresses the notion that
criminals have less value than others, this does not disrespect them if they do
have on serage less value. To see that they do, consider the following two
worlds. The first consists of one million good persons. The second consists of
one million rapists and murderers. In both worlds there are equal levels of
average and total welleing and m the latter world the legal regime has
negated t he wrongdoer sé future threats t hrough beh
(similar to that portrayed iA Clockwork Orange The first world intuitively
seems bettet. The best explanation of this intuition and onee likis that
intrinsic value depends at least in part on the deshusted value of persons
having a given level of webeing® On t hi s account , a personobs desert
determines whether and the degree to which his doing well makes the world a
better placeSince murderers, rapists, and other violent criminals often have
negative desert, their weleing often counts for less in making the world a
better place and might even make it worse.

Objection #2f: The state acts unjustly because it cannot enter
into this sort of agreement even if private parties may do soAn objector

33 The notion that nonconsequentialism is closely tied to virtue is found in Philippa
Foot, AUt i it ar iMndb4s(x8858 ppd27-83he Vi rtues, 0

%4 The idea for this argument and example comes from W. D. RbssRight and the
Good(Indiarapolis, IN: Hackett Publishing Company, 1988), p. 138.

®See Feldman, FfAdj ust i ngr4; Ohomds Harkayitkepr Justice, o pp. 154
Vice, and ValugNew York: Oxford University Press, 2001), chaps2;1Thomas

Hur k a, A The Commo nan3it rDucEthiesrti?2,(2OL), pp/BL; t u e

Shelly Kagan, fi E gWhatIDo WeyDesenvedtd. LDw@ssPejman aml i n

Owen McLeod (New York: Oxford University Press, 1999), pp.-298; Neil Feit

and Stephen Kershnar, fA&kBpdble AffairsQuartarhhe Geomet ry of Des

18 (2004), pp. 27-38.
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might claim that even if extremelyarshtreatment agreements are valid, the
state may not enter into them. This argument is based on an analogy to
unconstitutional conditions. The ddce of unconstitutional conditions
asserts that there are cases in which it is unconstitutional for the U.S.
gover nment to provide a discretionary benefit in re
waiving a constitutional rightt For example, the state cannot provide
welfare benefit to a beneficiary in return for her waiving her right to free
speech’ Because the Eighth Amendment protects against extremely harsh
treatment, the extremelyarshtreatment contract violates this rule because it
asks an individual to viee her right against extremely harsh treatment in
return for not receiving a legal punishment. The objector might claim that an
analogous moral argument applies. What grounds the doctrine and its moral
analogue is not clear. It might rest on the proposaing coercive,
exploitative, inefficient, or lacking a proper motive.

My interest is in the moral status of such proposals, so | will sidestep
the issue of whether trading down violates the U.S. Constitution. Consider the
notion that the proposal is aoéve. If coercion entails injustice and, for the
reasons mentioned above, there is no rigiftngement, then trading down is
not coercive. If coercion does not entail injustice, then again it is not clear that
this invalidates the consent. In orderdee this, consider that the coercion
involved inBlack Mambad i d no't invalidate the scientistés consen
case involved both great psychological pressure and a big difference in the
desirability of the two options. This sort of proposal is not obsiy
exploitative because, as argued for above, it is not clear that the state is taking
an unfair share of the transaction surplus. Even if the proposal is inefficient,
and it is hard to see why this has to be the case, this is not relevant to whether
the proposal and agreement are just.

The proposal might be seen as lacking a proper motive because the
state is trying to do directly what it cannot do indireéflyt is not clear,

3% SeeWestern Union Telegraph Co. v. Kans246 U.S. 1 (1910) (Kansas tried to
trade the right to do business in Kansas in return for corporations agreeing to a tax on
their outof-state assetsBpeser v. Randa)l357 U.S. 513 (1958) (California tried to
trade a propertyax exemption to veterans neturn for their sigimg a loyalty oath);
Insurance Co. v. Morse87 U.S. 445 (1974) (Wisconsin tried to trade the right to do
business in Wisconsin farorporations in return for their agreeing not to use federal
courts);South Dakota v. Do|et83 U.S. 203 (1986) (federal government tried to trade
subsidies for highway construction to states in return for their setting the drinking age
at 21); andLying v. Automobile Workers485 U.S. 360 (1988) (federal government
tried to trade food stamps for indigentg@turn for their agreeg not to strike).

A similar example can be seen in Edward Fuhr, AThe Doctri
Conditions and the Firsk me n d mEase Western Law Reviév (1989), p. 107;
Wertheimer Exploitation p. 123.

38 On one account, this is what is going on in some of these cases; see Richard Epstein,
fiUnconstitutional Conditions, Harvamtlaeev Power , and the Limits
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though, that an act is wrong or unjust based on the motive from which it is
done. On one account, the injustice of an act depends on what is done to an
individual and does not depend on the motive. The motive is relevant to the
blameworthiness of the agent, but that is a different issue. This might be
because there is a conceptudistinction between wrongness and
blameworthiness or because agents more directly control their actions when
compared to their motives. My response might be seen as entailing that the
unconstitutionakonditions doctrine is mistaken. However, the doetrig a

legal one and there are likely a range of strong, ford@wlling reasons that
might justify it even if justice is not one of theth.

d. Conclusion

The argument for th@ermission Thesithat, in some cases, justice
permits extremely harsh treagmt rests on a claim about sufficient conditions
for a just stateJustice as Stepsa claim about one type of just stégalid
Commitment Clailn and a claim that it is possible that persons validly
consent to extremely harsh treatmenExtiemelyHarshTreatment
Commitment CasgsSince all three claims are plausible and there do not
appear to be strong objections, the argument is likely sound.

Reviewl02 (1988), p. 6.

39 There are still other objections, whicare confined to footnotes as a way of
conserving space. First, it might be objected thatstfaée acts unjustly because it
performs a fredloating wrong.Even if the individualdi ng the interrogation doesnodt
wrong the person being interrogated, he might still act wrongfully if he commits-a free
floating wrong. An act is frefloating wrong if it is something a person should not do
but that doesndt wr omded gpeyof fredlodtingwrahgsal . Three purp
are exploitation, indecency, and the failure to satisfy a consequentialist duty. Harsh
treatment does not appear to fit into the first two types. We can ignore the third,
because consequentialist duties are distinct ftmticebased ones.
A second objection is that the state acts unjustly because it uses an unreliable
procedureThe objector might continue that persons who engage in punitive extremely
harsh treatment typically use unreliable procedures in identifying ought to be
punished for serious crimes like murder and rape and thus who would trade down to
extremely harsh treatment. One problem with this objection is that it claims to show
that our whole criminal justice system is unjust. This claim requirédeese. A
second problem is that it doesnodtUsisghow that extremely
an unreliable procedure to impose harsh treatment via, for example a lottery system,
wrongs the whole comunity. This is independent @afhether the harsh treaemt itself
is wrong when imposed on someone who consented to it, deserves it, forfeited his
rights with regard to it, etc. This is true even if the imposition on the correct party is
purely a matter of chance.
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3. The Argument for the Requirement Thesis

a. Relevant principle
Here | argue for th&®equirement Thesihat, in some cases, justice

requires extremely harsh treatment. By fArequire an a

ithe parties involved ought to perform it or bring i

may interfere.o0o The central principle here is the fol
(6) Third-Party Irrelevance If all of the parties with relevant

rights validly commit to move from one just state to a
second state, then as a matter of justice the parties ought to
bring about the second state and third parties may not
prevent their doing so.

The idea here is that justice is concerned with rigdaisfaction. When a

collection of individuals all change their moral world in a way that respects

each othero6s rights and does not infringe on a third
doesndt h-based cladm to intgfare with the change. That is, they

have no justicdbased right to intervene. This principle is designed to be

trivially true since, given that justice is filled out in terms of rights and given

that all of the relevant righisolders lave, by hypothesis, no rightased

objection, it trivially follows that no one can have a righ¢sed objection.

b. The argument for the requirement thesis

The argument for th&®equirement Thesithen follows fromThird
Party Irrelevance Again, the elevant cases atextremelyHarsh-Treatment
Commitment Cases

(P1) If all of the parties with relevant rights validly commit to
move from one just state to a second state, then as a matter
of justice the parties ought to bring about the second state
andthird parties may not prevent their doing so.

(P2) In some cases, the parties with relevant rights all validly
commit to move from one just state without extremely harsh
treatment to a second state with extremely harsh treatment.

(C1) Hence, as a mattef justice the parties ought to bring about
the second state with extremely harsh treatment and third
parties may not prevent their doing so. [(P1), (P2)]

(C2) Hence, in some cases, justice requires extremely harsh
treatment. [(C1)]
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Premise (P1) just isThird-Party Irrelevance Premise (P2)ests on my
description of theExtremelyHarsh-Treatment CasesConclusion (C2) is a
restatement of (CI¥.

Third-Party Irrelevancemight be rejected by legal paternalists and
legal moralists. | shall not respond to thexbjections here as it will take us
too far afield. Also, there might be debate over who has a right involved in
extremely harsh treatment. For example, an opponent of extremely harsh
treatment might assert that the citizens (to whom the government dheuld
responsive) and, perhaps, government workers have a right. The forreer ha
right since they are the employer and what is at issue is what their workers
may do. My argument is independent of this issue. If citizens do have such a
right, then extremelyarsh treatment is just only if they validly commit to it.

I f they donoét, or if their rights are | imited, t hen
picture. The same is true for government workers, although it is hard to see

how they might have additional clairgssen that they have validly consented

to carry out punishmentand, perhaps, hargreatmentrelated tasks. This

might limit theRequirement Thests the rare case when the citizens, the law,

and the relevant parties all validly consent to extremelyhhémsatment.

Given the Eighth Amendment, it is not clear if this will ever occur in the

United States.

The argument for th®equirement Thesthat, in some cases justice
requires extremely harsh treatmenésts on a claim about justibased
obligations(Third-Party Irrelevancég and a claim that in some cases all of the
parties with relevant rights validly commit to extremely harsh treatment
(ExtremelyHarsh TreatmemtCommitment Casgs Since these claims are
extremely plausible, the argument is likelyad **

'n this context, [ranserathetthaa consént. Thisfexelaits t o a
how a commitment produces a duty in the parties rather than merely a Hohfeldian

liberty in the other party; see Hohfeleundamental Legal Conceptignsd. Cook, pp.

35-64. An individual has a liberty against ahet to do something if the other does not

have a claim that she refrain from doing it. In this context, the liberty is moral rather

than legal.

1 An important issue is whether a policy of extremely harsh treatment makes the world

a better place and whetheonsequentialist considerations should be decisive in

answering the question of when, if at all, the state should mete out extremely harsh

treat ment . For exampl e, itos hard to see how retributivis
place much weight on conseqtiafist considerations. Here | duck the issues as to the

effectiveness of extremely harsh treatment and the relevance of this issue to its

permissibility. My goal has been the narrower one of showing that justice sometimes

permits and requires extremelyrbla treatment. The issue of its effectiveness depends

at |l east in part on an estimate of harsh treatmentos ef fi
punishment, informatiocquisition), and this is a question for another day.
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4. Conclusion

The commonsense view that extremely harsh treatment is always
wrong because it is unjust is mistaken. In some cases, justice permits and even
requires extremely harsh treatment. These cases occur when persons give free
and informed cosent to it because it is their best option. If justice is the sole
ground of sideconstraints, and | think it is, then whether the government and
others should engage in extremely harsh treatment depends on whether and
how often these cases occur in theual world and the degree to which
consequentialist considerations are relevant.
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How a Libertarian Might Oppose SarBexMarriage

Mazen M. Guirguis
Kwantlen Polytechnic University

1. Introduction
In February of 2005, an Act concerning the legaffinition of
marriage was introduced as Bill 38 and received first reading in the
Canadian House of Commoh3he bill provided a definition ofnarriagefor
the first time in Canadian law and expanded on the traditional cortamon
understanding of thiform of union as (hitherto) an exclusively heterosexual
institution. The billbés official |l egislative summary

This enactment extends the legal capacity for marriage for civil
purposes to sarsex couples in order to reflect values of tohee
respect, and equality, consistent with the Canadian Charter of Rights
and Freedoms. It also makes consequential amendments to other Acts
to ensure equal access for sage& couples to the civil effects of
marriage and divorce.

Though many nationsecognized samsex relationships at the time, there
were only five countries that permitted samex marriage® In these
countries, as in others, libertarians have been amongst the most vocal
supporters of separating the sex of individuals from the righeénter the
marriage state. While one cannot ignore the moral implications of denying
samesex couples the same rights and privileges afforded to members of

1 Bill C-38 was introduced in ¢nfirst session of the 88Canadian Parliament on
February 1, 2005.

2 parliament of Canada LEGISo, fiHous e Go v-238rAm At RespecBrig | | C

Certain Aspects of Legal Capacity for Marriage for Civil
online at: http://www.parl.gc.ca/Leqisinfo/BillDetails.aspx?Language=E&Mode=

1&billld=1585203

% The Netherlands has allowed sasexmarriage since April 1, 2001, and was thistf

nation to do so. On January 30, 2003, Belgium became the second country to recognize
legally samesex marriage, which became law in Spain and Canada in 2005. South
Africa followed suit on November 30, 2006.
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heterosexual marriage, this controversy has an impatananticdimension

that has received faess attention than it deserves. Taking the Canadian case
as a concrete example of how one political region settled the matter, | shall

argue that a recognition of this semantic dimension makes opposing &3l C
and all its kin, perfectly consistent witlibertarian values: one can be a
steadfast libertarian, a believer in the equality of saemel oppositesex

couples, a proponent of having sasex partnerships recognized by the state,

and yet deny, without any threat of contradiction, that ssexecoufes have
a right tomarry.

2. From Libertarianism to Same Sex Marriage
That libertarians have been strong advocates of saxenarriage is

hardly surprising given their emphasis on human freedom, a limited role for

government, and their endorsementvalue pluralityd a recognition that

people differ in their goals, commitments, preferences, and beliefs, and an
insistence that governments should be neutral with respect to these different

attitudes® Of course, freedom cannot be absolute and libertadansliow
restrictions. Especially significant are restrictions related to theabedharm
principleda principle that expresses an

and the specific conditions under which interference with this freedom may be

warraned. In the first chapter o®n Liberty John Stuart Mill makes the
following comments, which have since become the hymn of libertarianism:

[Tlhe sole end for which mankind are warranted, individually or

collectively, in interfering with the liberty of d@oh of any of their

number, is sefprotection. The only purpose for which power can be
rightfully exercised over any member of a civilised community, against
his will, is to prevent harm to others. His own good, either physical or

moral, is not sufficientvarrant. He cannot rightfully be compelled to do

or forbear because it will be better for him to do so, because it will make
him happier, because, in the opinion of others, to do so would be wise, or

even right . . . . The only part of the conduct of argjofor which he is

amenable to society, is that which concerns others. In the part which
merely concerns himself, his independence is, of right, absolute. Over

himself, over his own body and mind, the individual is sover&ign.

Under libertarianism, then a personods negati ve

guaranteed even to the exclusion of paternalism and moraligost as long
as personal actions do not harm social institutions orcoosenting third

* See Susan Dimock and Christopher Tuckss.,Applied Ethics: Reflective Moral
ReasonindToronto: Thomson, 2004).

5 John Stuart MillOn Liberty(New York: Penguin, 1982 [1859]), pp.-69.
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parties® Now if one connects libertarian commitment to indiatifreedom
and autonomy, respect for multiple value systems, and the idea that
governmental interference should be restricted and neutral, it becomes clear
why libertarians have traditionally been strong advocates of -same
marriage: they judge exclusiye heterosexual marriage laws to be
exclusionary and discriminatory, as challenging that part of conduct which
concerns only the individual and over which the individual is sovereign.
Similar sentiments can easily be identified in almost all current
discusions of this issue. For instance, the preamble to BBBGxplicitly
states that the Act i's meant to reflect Afval ues of
equality, consistent with the Canadian Charter of Ri
reference to the Canadian ChamémRights and Freedoms is not arbitrary. In
fact, successful Canadian legal challenges to status quo marriage laws were
often based on the CharteBection 15(1) of the Canadian Constitution states:

Every individual is equal before and under the law has the right

to the equal protection and equal benefit of the law without

discrimination and, in particular, without discrimination based on

race, national or ethnic origin, colour, religion, sex, age or mental or
physical disability?

Analogous guaraees are a part of the constitutions of most other Western

democracies, and challenges to (allegedly) exclusionary marriage laws have

relied heavily on these guarantees. BiH3& also mentiongonsequential

amendments 0 ot her Canadi asureejualtascessiforsamer der t o en

sex couples to the civil effects of marriage and div
samesex couples were excluded from a host of privileges to which opposite

sex married couples are entitled, including (but not limited to):

1 the right to obtain health insurance, tike bereavement leave, and to
make decisions when a partner is incapacitated;

1 the right of visitation in places restricted to families;

1 the right to claim dependency deductions and inheritance;

1 the right to claim estatend gift tax benefits;

% Dimock and Tucker, edsApplied Ethics

" For a brief history of the legal challenges to trad@iomarriage laws in Canada, see

Dani el Cer e, fi W®ivorciongf Martidgee UnReilimgghe ®angers in
Canadads New S,oed.iDanliel CErg pnel Dougias riFarrow (Montreal:
McGil-Queends Universi-28y Press, 2004), pp. 9

8 GovernmentofCanad a, Depart ment of Justice, AiThe Constitution A
1982, 0 2011, a c btp:Slavslais.justice.§cicaleag/Charter/page

1.html#anchdbo-ga:l Fgb:s 15
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1 the right to sue for infliction of emotional distress due to injury or
wrongful death; and
1 the right to claim marital communication privileges.

In one quick measure, Canadian legislators sought to recognize and correct
what they pereived to be a blatantly inequitable state of affairs. The manner
in which they decided to do so was to change the workaday definition of
marriage, making it norcontingent upon the sex of individuafs

3. Some Common Arguments Against Sam®8ex Marriage

Despite all of the sound and the fury, however, it is worthwhile to
step back and consider the libertarian argument for s@xemarriage in
detail. What exactly is being claimed and why? In a fairly well known article,
Adrian Alex Wellington gives us theasic structure for most such arguments:

(1) In a libertarian society, sexual relations between consenting

adults are beyond the purview of the state.

(2) It is not possible to justify anything other than a functional

account of marriage in contemporaggcular, libertarian society.

Two considerations underlie this claim:
(a) Courts have often developed functional definitions of
Afcouple, ® using questions such as: Did the p
bank account? Did the parties own property in common?
Didthepartt s Vvi si t each otherdés relatives? Did th
purchase shared items? Did the parties care for one another
when ill? Did the parties divide up household duties?
(b) The functional definition of a fAcoupl eod
replace other definitions that woulte objectionable in a

Adrian Wellington, AWhy Liberal s\pplehoul d Support Same Sex
Ethics: Reflective Moral Reasoninggd. Susan Dimock and Christopher Tucker
(Toronto: Thomson, 1995), p. 255.

9 The association of sarsex marriage wh issues of fairness and recognition was not

confined just to Canadian legislators, but was widespread among academics and laity

alike. When the samgex marriage bill was first introduced in Canada, | received an

email encouraging general support. Theagwas sent in early 2005 by a Canadian

philosopher to other Canadian philosophers. It sai d, in 7
marriage is an expression of love and commitment. For others, it is a religious

sacrament; for others, it is a setting in whichaise children; for others, it is a source

of companionship; for some, it is a source of tax benefit; for some, it is a means to

acquire property or wealth or medical benefits; and for some, it is a means to reduce

expenses. In Canadian society, there ism® single purpose for marriage, and to deny

a couple the legal right to a civil marriage on the basis of their sex or sexual

preference, is to deny t healue plunalisnmathis ri ghts. 06 The reference
message is unmistakable.
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secular, libertarian sociatye.g., religious, moral, teleo
logical.
(3) If oppositesex relationships are to be given state sponsorship,
there must be rational reasons consistent with libertarian principles to
deny that sponsorship nalogous relationships.
(4) On a functional account of marriage, sase& relationshipsire
analogous to opposkgex relationships.
(5) Any rational arguments against the provision of state sponsorship
to samesex unions could only make claim to liteitin principles by
reference to some formulation of the harm principle.
(6) There is no valid argument against sesag marriage based on
the grounds of harm consistent with the harm prinéiptecluding
arguments that cite harm to traditional family valuto the moral
fabric of society, or to the quest of gays and leshians to achieve
social legitimacy.
Therefore
(7) Samesex marriage should be made lefal.

Premise (6) is rather interesting, since it claims that opposition arguments
citing damage to tditional family values, the moral fabric of society, or to
the quest of gays and lesbians to achieve social legitimacy are all ineffectual

and do not show that more inclusive marriage laws produce (or are likely to

produce) harm in the sense specifiedhmy lharm principle.

Maggie Gallagher offers us a glimpse of what the first of these

opposition arguments might look like in tRerwardto Divorcing Marriage:

Unveiling the Dangers in.CoshadasksNevwi Whadti al

message i s otsameag X smprursihade sendi ng
answer i s: iMarriage is the place where we not
having babies and rearing children, we positively welcome and encourage it . .
. . Samesex marriage will be, in effect, a public afebal declaration by
governments that children ' HKathennet
Young and Paul Nat hanson share Gal l agher 6s concl
substantiate their concerns more formally:

Her

The socialscience evidence is sometimes ambiguoushbut we do
know by now that two parents are better for children than one and
that families with both mothers and fathers are generally better for
children than those with only mothers or only fathers. We know also
that biological parents usually proteamd provide for their children

t o

Experim

our young peopl

need mot her s and

“wel | i ngtloinheriaWhsy Shoul d Support Same Sex

2Maggi e Gal | ag h ®ivorcingiMaoiager &nveiling thei Dangers in
Canadads New S,oed.iDanliel CErg pnel Dougias rFarrow (Montreal:
McGil-Queends University Press, 2004), p .
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more effectively than noebiological ones. That these facts are either
ignored or trivialized by some advocates of gay marriage . . . says
something about concern for children in our tithe.

Young and Nathanson also hintsatme detriment to the moral fabric
of society, if sames e x marri age were to be Il egalized.
campaign for gay marriage i s . . . radi cal i

t he
vi dual

S5
_

We are not referring to the kind of individualism that emerged in the

eighteenth century and was expressed most effectively by those who

wrote the American constitution. For them, individual liberty was

embedded firmly in a context of communal responsi
individualism has come to mean something quite different,

somet hing that approaches the adage Afanything go
presumably, as no one is personally injured). The larger interests of

society no longer function as constraints. And this indifference to

society as a whole is made clear by those who demand gay

marriage:*

The suggested link here is between saewe marriage and a more narcissistic,
self-absorbed lifestyle.

But perhaps most interesting of all are arguments which claim that
samesex marriage is actually Eindranceto the gay and lesbian causerF

exampl e, Paula Ettelbrick contends that d@dAmarriage ru
primary goals of the lesbian and gay movements: the affirmation of gay

identity and culture and the v@lidation of many f or
“Kat herine Young and Paul Nat hanBwming AThe Future of an Expe

Marriage, ed. Cere and Farrow, p. 49. Young and Nathanson support the claim that
biological parents are more effective than #dwlogical parents by citing Martin Daly

and MargoWi | s on, fiSome Differential Attitudes of Let hal Assaul |
by Stepfathers Ve Etwlogy an@ Societiiologys EXP®4),lpp.r s, 0

2071 7 ; Martin Daly and Margo Wi | Swrent iVi ol ence against St e
Directions in Psychalgical Science3 (1996), pp. 7-81; Carol D. Siegel, Patricia

Graves, Kate Maloney, Ji Il Norri s, B. Ned Cal onge, and De

from Intentional and Unintentional Injury Among Infants of Young Mothers in

Colorado, 19821 9 9 Archives of lediatric and Adolescent Medicirb0(1996), pp.

107783; and Don BrowningMarriage and Modernization: How Globalization

Threatens Marriage and What to Do About{@rand Rapids, MI: Eerdmans, 2003).

For further arguments purporting to show that samemarriage would have an

adverse effect on traditional family values, see Margaret
Chi | d r Rvoreing Marmege ed. Cere and Farrow, pp.-88.

“Katherine Young and Paul Nathabiswming fThe Future of an Exp
Marriage, ed. Cere and Farrow, pp.-53.

“paula Ettelbrick, fSince Wheesbianad®agrri age a Path to Liber
Marriage 13 (1992), pp. 2@1.
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Others, like Nancy Polikoff,ra inclined to combine issues of gay and lesbian
rights with broader feminist concerns, arguing that permitting ssaRre
marriage furthers neither agenda:

| believe that the desire to marry in the lesbian and gay community is
an attempt to mimic the worsf mainstream society, an effort to fit
into an inherently problematic institution that betrays the promise of
both lesbian and gay liberation and radical femim&m.

A significant part of Wellingtonds
of these cricisms. Whether or not Wellington succeeds is not my primary
concern, however, since the semantic argument | wish to recommend is quite
distinct from those mentioned above. It remains to be seen, then, what (if
anything) is wrong with the libertarian caee samesex marriage.

4. Semantic versus Moral Claims
As Wellingtonébés ar gumendexrmauiggge st s,
have customarily invoked a number of concerns they consider relevant to the

i ssue. Such concer ns i n#-detedrnatian, tipeer sonds ent it |

right to choose with whom one shares his or her life, the injustice stemming
from unequal treatment of samand oppositesex couples, and the alarmist
attitudes of those who declare a threat to traditional family values from same
sexmarriage. Notice, however, that these areraital concerns, and they are
certainly important: one can hardly deny that there has been, and continues to
be, discrimination against gays and leshians. Still, we may wonder whether
the moral issues are reathe heart of the matter.

Based solely on considerations related to the proper application of
the predicatenarried | suggest that it is possible to resolve all of the moral
concerns angtill oppose sameexmarriage In fact, one can make a stronger
claim: opposition to samgex marriage is currently not merely consistent with
libertarianism, but followslirectly from libertarian values.

Suppose that a government decides to recognize-saxignions and
grant gay and lesbian partners exactly the samefseghts and privileges as
their heterosexual counterparts. What do all of these rights really amount to?
Do they render sarmsex couplegnarried? Surely, the answer depends on
what the wordmarried means.’ We can think of the woreharried as a twe
place predicate, where

Nancy Polikoff, fiwe Will Get What We Ask
Marriage Will Not6 Di smant |l e the Legal Structure of
Virginia Law Review9 (1993), p1536.

" Hence, the italicizedharriagein the title of this article.
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M: Married
X, Y variables
XM y: X is married toy.

Clearly, whether or not sansex couples can be married depends on whether
or not the proper application of the predickterequires the two variables,
andy, to be of opposite seXf it does, then the expressisamesexmarriage

is oxymoronic; if it does not, themarriagemay be used to describe sapex
unions without difficulty. It is that simp. But however the case may lblee
point to be stressed is that the proper apptioaof the wordmarriage
involves aconceptual question of classificatiomhich depends entirely on the
semantic properties aharriage It is not, and never should be, a case for
moral theorists.

Unfortunately, this point is often lost. Not only havenal issues
been associated with the sasex marriage debate, but they have been its
strongest driving force. That this association is misguided becomes clear when
we take as an analogous case the rampant discrimination against -African
Americans during ta U.S. civil rights movement of the 1950s and 1960s.
Martin Luther King, Jr., one of the most celebrated figures of that era, was
fighting the injustice to which he and other AfricAmericans were
continually subjected. He was not lobbying to have a itepeedicaté
Caucasian for instancé apply to members of his race; he was lobbying for
the same entitlements to which White America was accustomed. The issues in
this caseveremoral, not semantic.

By contrast, there seems to be more going on in the -sexne
marriage debate than just equal rights for gays and lesbians. There is also a
sense that homosexuals are asserting some sort of righwadodabelieving,
perhaps, that the womdarriaged firmly rooted, as it is, in a long tradition of
social acceptancand advocaady will somehow bestow a stronger measure of
legitimacy on their relationships, one that might mitigate-@ldebiases. If so,
then gay and lesbian couples do not just want their unions recognized in law,
but want them recognizduy a specific ame and this highlights a side of the
debate that has never been fully addressed. Time and again we hear the
opposition undermine itself by focusing on the wrong isSuetigious
conviction, moral purity, family valuésand missing the crux of the problem.
Likewise we hear advocates speak of justice and equality, fairness and
inclusion, and yet fail to recognize thaarriageis a word with a particular
meaning and, like any other word, the meaning nudirriage must be
determined by specific semantic proest But perhaps the biggest victim of
all is a perfectly elegant proposition that has been buried under the myriad of
charges and counteharges:where there are semantic properties, correct
classification is never a matter of moral privilege

Even inthe philosophical literature the semantic element is often
ignored. We see this in the argument for s@®e marriage given by
Wellington. As it happens, this argument is invalid, sincecereagree with
all of its premises and reject its conclusion. Ve grant that in a libertarian
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society sexual relations between consenting adults are beyond the purview of
the state and nothing but a functional account of marriage is justifiable
(premises [1] and [2]); that there must be rational reasons consistént wit
libertarian principles to deny state sponsorship to ssemerelationships but
grant them to analogous ones (premise [3]); that on a functional account of
marriage same and oppositesex relationshipsre analogous (premise [4]);

that any argument againstate sponsorship of sarsex unions could only
make reference to thearm principle, but thaa valid argument meeting this
condition does not exist (premises [5] and [6]). Even if we grant all of these
cl ai ms, We | | i nstiltwouldénet bliove. kVbalt folloviis asnot

that samesex marriage should be legal, but that (some form of) sese&
unionshould be made legalhe expressionsmarriageandlegal unionare not
synonymous, though they are frequently treated as such:

A [libertarian] sociey is one in which the fullest possible range of
options for human flourishing is to be encouraged . . . . One
important civil liberty is the freedom to engagesairstate sanctioned
union The only possible reason that a [libertarian] could have for
rejectng samesex marriagds that the practice would in some way
violate the harm principl&.

It is obvious from this passage that Wellington uses
and fAsseaxmemarri ageod interchangeably, and this is a s
suggesthat marriage is a particul&ind of state sanctioned union, one that,

by the current conventions of usage, require those united to be of different

sex. The last sentence of the passage is also false: violation of the harm

principle is not the only possit# reason that a libertarian could have for

rejecting sameex marriageThere remain the semantic constraints | have

already mentioneil those pertaining to whether or not the meaning of

marriagemakes that word applicable to unions involving se@e partnes.

5. Semantics Matter

But doesmarriagereally require the parties united to be of opposite
sex? How can we find out one way or the other? We might try some kind of
functional rolesemanticswhere the meaning of an expression is said to be
equivalent © the totality of inferences that can be drawn from that
expressiort? Such an approach might prove helpful in illuminating the role
that marriage plays in the English language. We might then be in a better

Bwel lington, Aiwhy Liberals Should Support Same Sex Marri ag
added.
YSee Ned Block, AfAdvertiseme Midwe$tStudems Semantics for Psychol

in Philosophyl10 (1986), pp. 61.58.
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position to decide whether or nmiarriage coversunions of the same sex. On
the other hand, do we really have to go that far?

| think it is fair to say that the wortharriage currently means the
union of two people of theppositesex. This may not have always been the
case, but thaistoryof the wordis irrelevant to the argument at hand; the only
thing that matters is the current meaningrarriageas specified by modern
usage conventions. My contention is thaarriage presently designates
oppositesex unions, though | do not deny that this may bengporary state:
the wheels of change have started to turn, and perhaps not long from now
marriage will mean the union ofiny two people. But this is not the current
situation. | have no direct proof for this claim, but must appeal to our common
empirical experience in its suppdértour common empirical experience of
how thingsactuallyare, not how we mightvantthem to be?° If | am correct,
then denying homosexuals a right to marry is no more discriminatory or unjust
than denying Martin Luther King, Jrhé right to call himselCaucasian and
claims to the contrary must be carefully explained.

But even if this were the <case,
simply change the meaning of the wandrriage? After all, there does seem
to be precedent for ith kind of power. most governments exercise some
control over the worccitizen for example. Through Bill €8, Canadian
legislators simply extended their jurisdiction to includarriage Moreover,
while the state may change the meaning of a word in tefrits use in laws
and judicial proceedings, it has no power to prevent people outside this
context from using words in any way they choose. If the state claims that
samesex couples can marry, this will not force people who oppose this
practice from refgsing to use the ternmarriage in reference to such
unions’Sowhy shoul dndt other democratic
to G-38?

The prospect of other governments following the Canadian example
is precisely what should be worrying a libertarian. Teestion of how
languages change is a very complicated one, and we will not venture too far
into it here. Suffice it to say that languages evolve much like spedeseaty
gradually and over long time intervalso that in most cases it becomes
exceedinglydifficult, if not practically impossible, to determine precisely
when a word came to have the meaning it does (much less shift its subtle
connotative associations). In any case, what seems reasonably obvious is that
neither individuals, nor special intetegoups, nor governments should have
the power tompose a specific word usage by an act of lahout proper
and adequate justification

2 This is an important qualification, since one sometimes notices in situations such
as these that wishful thinking (and perhaps excesgptimism) rather than careful
observation of actual practices guides assertions of fact.

21 My thanks to an anonymous reader of this article for raising this point.
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The contrary br i ngsNinteteen EighgFdur, Geor ge Or wel | 6s
where a government in a futuristic society inveatsvhole new language,
calledNewspeak i n order effectively to control peopl eds r
and make them conform to a new political orifewhile this may be too
extreme (surely no current democracy is likely to degenerate to this level), the
point should still be pressed that just as governments in libertarian societies
have no business in the bedrooms of individuals, libertarian governments have
no business in thdictionaries of individuals. And this observation applies
just as strongly to wordsver which authorities angerceivedo exercise some
control. From a libertarian perspective, it is important in such cases to be clear
on the sort of control an authority is permitted to practice and the manner in
which that power was acquired. Hencekirtg the wordcitizenas example,
we may distinguish between thenditionsof citizenship and thdefinition of
citizenship in a given country. While a national government typically has
some say over theonditionsthat must be fulfilled before an indiwdl is
deemed a full and unqualified member of its region, dadinition of
citizenshi® insofar as this pertains to the rights and duties that come with
such membershipi s usually outlined i n that nationés cons:
democratic societies, constitotial amendments are implemented by a
protracted process that is contingent upon the involvement and assent of
multiple regions and multiple levels of lamvaking bodies. Such constraints
are put in plac@reciselyto curb the powers of a national governmetice
also that the right of a democratic government to dictatectimelitions of
citizenship is usually bestowed from thettomup, and is therefore consistent
with libertarian values: libertarianism does not only recommend a limited role
for governmat, but also requires mechanisms that ensure that the type and
range of a governmentds mandate are determined by cit

Having said that, there is no evidence thdiocdtomup process to
change the definition afharriage has ever taken place in any the regions
that have legalized that form of union for sassx couples. In Canada, Bill
C-38 was thdirst attempt to definenarriagein law, prior to which the word
had not been the concern of legislators. The controversy that has shrouded the
Canadia debaté the antagonism, resentment, and deep divisions that have
surfaced immediately after the new Marriage Act was introdicabngly
suggests that the proposed changendidcome from the bottorap. Though
marriage has legal implications, the meanifighat word is essentially nen
legal; it is rooted deeply in socimultural practices, religious convictions, and
in value systems that are both personal and shared. Small wonder, then, that
legislative efforts targeting the meaningmérriage have beerseen by many
as intrusive and threatening: it is one thing for a government to set forth the
legal consequencesf choosing to unite with a partner, but an entirely
different matter for a government (ce)definethe marriage institution itself.

2 George OrwellNineteen EightfFour (London: The Folio Society, 1949).
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Agovernment s rol e may include jurisdicti

be assumed automatically to include the latter.

But is all of this just a tempest in a teapot? If the right of saexe
couples to unite is recognized in law and issues of fairness aatitg@re no
longer relevant, does it really matter what we call this form of union? Would
coining a new term really be all that important when modification of the
existing one seems quite workable?

The short answer to the last two questionyds Wheher or not
legislative modification of the wordnarriage is a workable option in a
libertarian society is exactly the point at issue; to assume that it is begs the
guestion. Nor is it relevant to point out that individuals in isolation are
powerless to affct the contours of a public language however they are
decided whether ly an authoritarian state, a democratic state, or the mass of
the people in their spontaneous linguistic interactidWhile it may be true
that the evolution of public languages fatlatside the realm of individual
liberty and individual choice, it islso the case that public languages can
easily be influenced by governments. So questions related to the nature,
extent, and legitimacy of such influence are (or at least should benpoém
to libertarians.

What | am proposing is @&emanticargument against sarsex
marriage and semanticdo matter. | strongly suspect that this debate would
not have been nearly as divisive, in Canada and elsewhere, had not the word
marriagebeen at stke. If | am correct, then coining a new term to designate
samesex unions would have diminished muzfithe backlash. The trouble is,
this controversy has never been only about fairness and equality. Just under
the radar there is a battle ragingdoa batte for access to the worarriage
itself, which is considered (rightly or wrongly, | cannot say) to have inherent
value. Once the moral issues have been removed, however, my proposed
solution is simple: lesemanticglecide. While it might seemasierto modify
the meaning ofmarriageand make it more inclusive, the question is not one
of convenience; it is whether or not a libertarian government hasgtteto
force such modification.

In view of these considerations, the libertarian, assumirie (s)
wishes to remain consistent and agrees that governments stuilidve a
free hand to manipulate language, should demand the following as far as
samesex legislation is concerned:

(a) that an argument be made showing that there are circumstances
underwhich libertarian governments have a right to alter meaning
regardless of usage conventions;

(b) that doing so is not inconsistent with libertarian ideals, especially
those pertaining to the extent of governmental powers; and

% My thanksto the same anonymous reader of this article for raising this point.
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(c) that samesex legislatia is one of these circumstances.

Needless to say, we are far from having any of these requirements fulfilled.
Indeed, there is no reason to suppose that an argument satisfying these
conditions is forthcoming, since, on the conception defended here;sgame
marriage can be opposed without any moral implications at all: homosexual
couples get exactly the same privileges as heterosexuals, but without
entitlement to the wordharriage

6. Conclusion

A shift in emphasis is what makes the semantic argumentsiagain
samesex marriage different. Whereas most positions for and against the right
of homosexual couples to marry are expressed predominantly within a moral
framework, | have claimed that the resolution of the debate lies in recognizing
its semantic element§he meaning of any woddmarriage included is a
matter of linguistic conventions, and ultimately it is in reference to these
conventions that we must decide whether or not a word is being used
correctly. A consistent libertarian should resist any atterfipm a
government to implement laws that either restrict or expand the conventions
of linguistic usage, without (at the very least) proper justification of this
power and a precise description of its boundaries. If it is dangerous to have a
government medling in the personal affairs of individuals, it is at least as
dangerous to give a government unrestricted control over what words mean,
all the good intentions in the world notwithstanding.

None of this amounts to a denial that sese& partners haverght
legally to be united and a right to the same privileges granted to heterosexual
couples. But if the current conventions of usage require those united by
marriage to be of opposite sex, then same unions simply cannot be
designatednarriages We may assume that a time will come whearriage
may be used in reference to sasex unions, but that kind of change must
come from thébottomup, not from theop-down Until such a change comes,
invocations of human rights and equal treatment, in an pttéonforce a
wider usage of the word, should go unheeded, since national charters and
constitutions have nothing to say about the proper application of predicates or
the correct linguistic usage of expressions. And that is exactly how it should
be.
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Adam Smith on Commerce and Happiness:
A Response to Den Uyl and Rasmussen

Dennis C. Rasmussen
Tufts University

1. Introduction
In Volume 32 ofReason PapersDouglas Den Uyl and Douglas
Rasmussen exami ne Adanom8endeiard dappiness,e ws regarding c
making extensive reference to my earlier article on the subj@tte editors
kindly invited me to respond to Den Uyl and Rasmussami | was very
happy to accept because they raise some important questions that call for
further dscussion. | appreciate their generally sympathetic appraisal of my
article, as well as their aspiration to show that Smith can be seen as a kind of
forebear of the emerging | i tkeagianqud ei mn happiness or
economics, psychology, andher fields. In what follows | would like, first,
to correct an important misinterpretation of my argument, and then to address
an interesting (and thorny) question that Den Uyl and Rasmussen raise but
that | did not take up in my artidenamely, the qué®mn of whether the free
market or the welfare state would be more likely to encourage happiness,
given Smithoés assumptions.

2. The Individual and Society

In my article as well asn a later booK | attempt to resolve an
apparent p ar a dgbtx On thre orte mand, Briite repgedtenlly and
insistently claims irifhe Theory of Moral Sentimer(@nd, to a lesser degree,

!See Douglas J. Den Uyl and Dougl as B. Rasmussen, AfAdam S
Ha p pi rReason Paper82 (Fall 2010), pp. 24 0 ; Dennis C. Ras mussen, fDoes
6Bettering OulyMakeoUs Beatter Off?nAilamRSenighlon Progress and

Ha p pi Mmeican Rolitical Science Revield0, no. 3 (August 2006), pp. 308.

Hereafter, Den Uy I and Rasmussenods article wi || be cited
numbers.

2 Dennis C. Rasmusseithe Prdlems and Promise of Commercial Society: Adam

Smit héds Res po(bmversity Rark: RenasylswamizaSiate University Press,
2008), esp. chap. 4.
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in The Wealth of Natiofsthat neither the pursuit nor the possession of
material goods does much to make people any happier, dadtihe argues

that they might jeopardize peopleds happiness. For ¢
in tranqgui |l | i%and contmaally éoitijg and isteéving for cever

more material goods disturbs peopleds tranquility w
anything to their enjoyment. On the other hand, Smith is almost certainly

hi storyds most famous advocate of commerci al soci ety.
why he defends a form of society that fundamentally depends on and

encourages fAt he u nntefruptedreffort ofceves tmamte |, and uni

better his conditiond even though this Aeffortdo appe
happiness. What is the point of promoting the wealth of nations if everyone
ends up being miserable?

| argue that the solution to this appdrgm@aradox can be found in
Smit hés ac c o upoliticaleffects dfi emmercs. depanderce and
insecurity are two of the chief obstacles to happiness, as Smith sees it, and so
the alleviation of these ills in commercial society constitutes a gtegt
forward. Complete, unalloyed happinéshe tranquility of the Stoic sagde
is all but unattainable iany society, since it will almost always be disrupted
to some degree by fithe desire of bettering our condi
comeswithusbm t he womb, and never | eaves us till we go ir
But commercial societies do tend to alleviate the great sources of misery that
dominated most preommercial societies, namely, dependence and insecurity,
through the interdependence of the kedarand the effective administration of
justice by the government. Thus, people in commercial societies tend to enjoy
more tranquility and hence more happiness than people in other societies not
because of the material goods for which they work so hahithwin fact
preventthem from being completely happy, but rather because they are
generally free from direct, personal dependence on others and because they
generally enjoy a sense of relative safety. In short, money really cannot buy
happiness, but libty and security can at least prevent certain misery.

Den Uyl and Rasmussen agree with my basic point that Smith sees
liberty and security as key benefits afforded by commercial society and that
these benefits help to promote happiness, at least insofdrensalleviate
misery (pp. 32, 3@7). Their main criticism is that my argument is subject to
ithe fallacy of division, o meaning that I assume
Ahappyo or flourishing societwgwil!/l al so make for a

—

3 Adam Smith,The Theory of Moral Sentimentd. D. D. Raphael and A. L. Macfie
(Indianapolis, IN: Libety Fund, 1976), 111.3.30, p. 149.

* See especially ibid., Liii.1, pp. 881; 111.3.30-31, pp. 14%50; IV.1.89, pp. 18183.

5 Adam Smith,An Inquiry into the Nature and Causes of the Wealth of NatihsR.
H. Campbell and A. S. Skinner (IndianappliN: Liberty Fund, 1976), I1.iii.31, p. 343.

% Ibid., ILiii.28, p. 341.
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tranquility) (pp. 3£33). This is a fallacy, however, that | believe | avoid.

Contrary to what Den Uyl and Rasmussen suggest (pp. 32, 33), | never speak

of a society or an economy as being fAhappyod or #d@Atran
or sensations, and so can clearlyelperienced only by individuals. In fact, |

explicitly state that ASmithds touchstone is the haj
who make up a society, not sdmhatvague notion of O6pub

| doclaim is that there is a key connection betweetagebroad features of a

societyy namely, the degree of security and personal independence it

afford®d and the happiness or tranquility of the individuals who live in that

society. Again, these societal goods carertureindividual happiness, but

they canat least prevent the great sources of misery that have dominated most

of human history. Thus, I do not believe that it he

commercial order ithe sameas he tranquility of the happy individua
Den Uyl and Rasmussen allege 82, emphasis added), or even that they are

sufficientfor the tranquility of the happy individual, but rather that they are

prerequisitedor the tranquility of the happy individual.

Mor eover, I agree wholeheartedly with Den Uyl an
claim tha t Afsecurity and freedom are not necessarily im
mar gi nal increase in wealth and goods, 60 and thus

necessarily becombeappier or more tranquil the wealthier they become (p.
35). A key burden of my interpretation of Smitb,repeat, was not only that
money cannot buy happiness, but that gliesuit of material goods tends to
underminepeopl eds happi ness. As I argue in mor e det ai
according to Smith commercial society helps to secure the minimum
preconditions ofhappiness by alleviating some of the greatest sources of
misery, but the gains to happiness come mostly from the bottom part of the
income scale and are subject to diminishing marginal returns as wealth
increased just as Den Uyl and Rasmussen suggest3p36) 2
Ultimately, then, the differences between my Smith and Den Uyl and
Rasmussen6s Smith are not all/l t hat | arge. The key
nothing to do with whether the things that make an individual happy are the
same as the things that neaét society flourish we agree that they are dot
but rather that Den Uyl and Rasmussen go much further than | do in
specifying whatform of commercial society would be best at promoting
individual happiness. In my article | demonstrate in some detailSiméth
saw commercial society as a significant improvement over what came before
it (the hunting, shepherding, and agricultural stages of society), but | do not
address the question of how differéatms of commercial society e.g., the
free market versushé welfare stat® might bear on the issues of liberty,
security, or happiness. Den Uyl and Rasmussends oW
centers on this question, so | turn to it next.

"TRasmussen, fiDoes 6Bettering Our Conditiond Really Make Us

8 RasmusserThe Problems and Promise of Commercial Socigty 16870.
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3. The Free Market, the Welfare State, and Happiness

The relative merits of thede market and the welfare state was, of
course, not an issue that Smith explicitly addressed, or ewall have
explicitly addressed, since the welfare state as we know it did not yet exist in
the eighteenth centufy As Samuel Fleischacker has written,

the notion that states should redirect economic resources so as to

eradicate poverty had never so much as been suggested by any

serious philosopher, politician, or political mo v
contemporaries and predecessors. Rebef had of couse been

around for many centuries, but that was designed simply to enable

disabled and starving people to survive, not to help them rise out of

poverty altogether . . . . [T]he idea that governments should institute

a redistribution of wealth out of faires to the poor was simply not

on the tablé?

Giventhe vast changes in the political landscape since the eighteenth century

as well as the complex, nande ol ogi c al nature of Smithds thought,
extremely difficult to say with any degree of certaintyend he would stand

on todayds p &IThe sirugglel oves phat stanceuSmith might

take on various political issues began almost immediately after his death, and

has rarely reached the level of consensus.

Den Uy I and Ra s mus dhein éssentiallye thed i n g of Smi t
traditional, free market reading. Their Smith would clearly rebel against the
modern wel fare state and its fAencroachments upon indi

form of high progressive taxes, the erosion of property rights, and ahost
nannyt ype restrictions on what people can freely do wi

% Indeed, even the fremarket was only a dream in the minds of Smith and a handful of

Frenchéconomistes The reigning economic system in Smithds ti me w:
faire capitalismd terms that Smith himself never ugedut mercantilism, which Smith

callsit he moderhre swysttem d htat fiis best understood in our own
in our own The Wealthoof Nathmsi { vV, i nt ro. 2, p . 428. From Smithos
vantage point, fAto expect . . . that the freedom of trade
in Great Britain, is asbsurd as to expect that an Oceana or Utopia should ever be

established in ito; see ibid., I'V.ii.43, p. 471.

YsSamuel Fleischacker, fARenNSMithwnddhe Vilesaofr | es Gr i swol d,

Enlightenment Mind 109, no. 436 (October 2000), p. 919.

" Marny leading Smith scholars have argued as much. See, for example, Samuel

FleischackerOn Adam Smithdéds Wealth of Nati ons: A Philosophical
(Princeton, NJ: Princeton University Press, 2004), pp-683Charles L. Griswold,

Jr., Adam Smith and theitues of Enlightenmen{Cambridge, MA: Cambridge

University Press, 1999), pp. 296.
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