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Editorial  
 

Itôs customary to leave expressions of gratitude to the end of an 

editorial preface, but our first issue as Co-Editors-in-Chief of Reason Papers 

leaves us with debts that deserve to be highlighted from the start. The current 

issue of Reason Papers is the journalôs thirty-third in thirty-seven years, the 

first twenty-six of which were edited by its founder, Tibor Machan (1974-

2000). We had the privilege of working as Co-Managing Editors with the 

journalôs second editor, Aeon J. Skoble (2001-2010), for the last five years of 

his decade as editor. What strikes us on reflection on our predecessorsô efforts 

is the intellectual excitement and interest of the journal theyôve put in our 

care. Readers who browse our online archives will, we think, be surprised to 

discover the now-familiar scholars who got their start at Reason Papers, as 

well as the now-familiar books and ideas first discussed here. Tibor and Aeon 

have made the ñearlyò Reason Papers a tough act to follow. We hope to 

follow that act well into the journalôs next stage, with gratitude for their 

having taken the journal as far as they have.   

Weôd also like to thank the small but dedicated group of ñtech guysò 

who have facilitated the journalôs transition into the twenty-first century via 

its website, www.reasonpapers.com. Aeon J. Skoble first arranged to get 

Reason Papers its presence on the Internet in 2005, and David Veksler set up 

the journalôs first website and served as webmaster for its first five years 

(2005-2010). Stephan Kinsella, Editor of Libertarian Papers, took time out of 

his busy schedule to create and manage Reason Papersôs PDF archives, 

spanning several thousand pages of documents. We owe a particularly large 

debt to Israel Curtis of Somatic Studios for creating our new WordPress-based 

site this past summer (and again to Kinsella for help in transitioning over to 

it); we particularly appreciate the tasteful version of Raphaelôs ñThe School of 

Athensò Curtis chose to adorn the site. Thanks also to Jeff Tucker of the 

Mises Institute for volunteering to host the site from its inception. 

As the journalôs newest editors, we are tasked both with maintaining 

Reason Papersôs continuity with its past, and with taking it in new directions 

of our own. Perhaps the best way to explain both the continuity and the 

venture into new directions is by way of a gloss on the journalôs long-standing 

subtitle: ña journal of interdisciplinary normative studies.ò As our website 

blurb puts it, Reason Papers publishes work whose ñcontent is normative in 

the philosophical sense.ò So construed, the concept of ñthe normativeò refers 

broadly speaking to conceptual analyses of three kinds: (a) of the norms or 

standards by which we evaluate human action and its consequences, (b) of the 

norms or standards by which we evaluate the conditions and products of those 

actions, and (c) of the prescriptions for action based on such evaluations.  On 

this understanding, ñnormative in the philosophical senseò refers principally to 

inquiry in ethics, political philosophy, philosophy of law, and aesthetics. It 

also refers to work in meta-ethics on the nature of reasons and value, and to 

work in economics, political science, and legal studies that provides the raw 
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empirical material for conceptual analysis. Work in these disciplines has 

always been at the core of what we publish, and will continue to be. 

We suspect, however, that our understanding of ñnormative studiesò 

is somewhat broader than that of our predecessors, and extends to sub-

disciplines within philosophy beyond the ones just mentioned. The 

contribution of epistemology is perhaps the most obvious. Itôs long been a 

commonplace in epistemology that epistemic norms bear an affinity to ethical 

ones (e.g., ñjustified,ò ñobligatory,ò etc.), and that epistemic inquiry has 

implications that are as central to the evaluation of our social lives as are 

inquiries in ethics, political philosophy, and the philosophy of law. Though 

Reason Papers has occasionally published work in epistemology, we hope to 

increase the proportion of work on epistemology that finds its way into our 

pages. Beyond this, normative theories of meaning have become current in the 

philosophy of language,
1
 and discussions of normative issues have long been 

central to work in the philosophy of science (e.g., on the value-free or value-

laden nature of science) and the philosophy of religion (e.g., on the problem of 

evil). Reason Papers has published very little on any of these topics, but 

would welcome the opportunity to publish some more. While metaphysics and 

the philosophy of mind are not directly normative in subject-matter, itôs 

arguable that many paradigmatically normative concepts involve 

presuppositions about volition and mind that are of interest to both disciplines. 

So both metaphysics and the philosophy of mind have important contributions 

to make to normative studies. Finally, questions about the general relationship 

between fact and value are well-illuminated by work in those parts of the 

philosophy of biology that focus on fact-based evaluations of health, fitness, 

and the like (to say nothing of their relevance to bioethics). Our hope, then, is 

to open up the journal to these previously underrepresented sub-disciplines of 

philosophy.  

 Since the concept of ñthe normativeò is a philosophical one, 

philosophy has always been at the center of Reason Papersôs editorial 

mission. Both of the journalôs previous editors, and both of its current editors, 

are professional philosophers. But Reason Papers is an interdisciplinary 

journal, not a journal of philosophy, and to that end, the journalôs mission has 

always been guided by an epistemological ideal of integration or coherence 

that extends beyond armchair reflection on normative concepts. Crudely put, 

the idea is that there is one truth out there, but a variety of complementary (or 

instructively competing) disciplinary routes to it. No one discipline can track 

that truth by itself, philosophy included. The task is to marry inquiries in 

ostensibly unrelated sorts of disciplines, to adjudicate the disputes that 

inevitably arise from such marriages, and thereby to bring unity to the 

knowledge we have.  

                                                           
1 See Kathrin Gluer and Asa Wikforss, ñThe Normativity of Meaning and Content,ò 

Stanford Encyclopedia of Philosophy, accessed online at: http://plato. 

stanford.edu/entries/meaning-normativity/. 
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Put more precisely, we might think of interdisciplinary study by 

distinguishing two varieties of it: strong and weak. In the strong sense, 

scholarship is interdisciplinary when it self-consciously involves inquiries 

from two or more distinct disciplines, and seeks to integrate these inquiries 

into a single inquiry with a common subject matter.
2
 In a weaker sense, work 

can be interdisciplinary in the sense of operating within a given discipline but 

being written so as to be self-consciously accessible to scholars in other 

disciplines, and amenable to confirmation or development by such scholars. 

There are probably intermediate senses between these, and hybrids as well. In 

no sense, however, is interdisciplinary study the special province of 

philosophy. Philosophers can be interdisciplinary in both senses of the term, 

but so can anyone else. 

Reason Papers aims to be interdisciplinary in all of the preceding 

senses. We welcome work of a self-consciously interdisciplinary or ñmixedò 

variety, as long as it meets the relevant standards of rigor for all of the fields it 

discusses. And we welcome work that is conducted entirely within a given 

field or even sub-field, as long as it is written so as to be accessible to 

interested readers from other disciplines, and as long as its normative 

implications are clear or made explicit. Again, weôd like to broaden the 

journalôs scope beyond what itôs taken in the past. As remarked above, Reason 

Papers has typically been heavy on work from philosophy, economics, legal 

theory, and political science. Weôre eager to see more work from other fields 

in the humanities and social sciences (e.g. anthropology, art history, classics, 

cultural studies, educational theory, history, literary studies, musicology, 

psychology, religious studies, sociology), as well as from underrepresented 

parts of well-represented fields (e.g., area studies, comparative politics, and 

international relations in political science), and from professional studies as 

well (e.g., business, medicine). Weôre also inclined to think that physical 

scientists and mathematicians have important contributions to make to 

normative studies, and look forward to publishing some.  

Itôs easy to overlook the significance of one last part of the subtitle. 

Reason Papers is a journal of normative interdisciplinary studies. Both 

ñjournalò and ñstudiesò connote objective academic scholarship, a connotation 

we wholeheartedly endorse without excluding journalists or independent 

scholars. Itôs worth stressing, then, that while Reason Papers has often 

published work from an Objectivist or libertarian perspective, Reason Papers 

is not an Objectivist or libertarian journal, or for that matter, a journal edited 

for conformity with any particular philosophical or ideological perspective.
3
 

                                                           
2 For this conception of ñmixedò inquiry, see Mortimer J. Adler, The Difference of 

Man and the Difference It Makes (New York: Fordham University Press, 1993), chap. 

1. See also Adlerôs The Four Dimensions of Philosophy: Metaphysical, Moral, 

Objective, and Categorical (New York: Macmillan, 1993), Parts One and Three.  

 
3 We thus disagree with the characterization of the journal offered by Walter E. Block 

in his ñAustro-Libertarian Publishing: A Survey and Critique,ò Reason Papers 32 (Fall 
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We think of the journal as a forum for inquiry and debate across a wide 

spectrum of views rather than as the instrument of any one ideology, party, or 

camp. 

By reverse token, however, itôs also worth stressing that we do not 

take the journalôs commitment to objective academic scholarship to be 

incompatible with polemics, advocacy, or a focus on the immediately 

contemporary. Contemporary academic culture inherits from Max Weber the 

unfortunate idea that scholarship must, to qualify as genuinely objective, be 

detached from the scholarôs strongly held normative or political commitments 

about contemporary issues.
4
 On this view, scholarly prose must be blandly 

uncontentious rather than polemical; scholarship must be value-neutral rather 

than normatively committed; and a commitment to objectivity obliges the 

scholar to forswear discussion of contemporary issues, since the emotional or 

normative urgency of such issues unfits them by definition for rational 

discussion. Polemical advocacy about contemporary issues would thus best be 

left to the activist, the journalist, the lobbyist, and the politician.   

We see no reason to accept this conception of scholarship. By its 

dictionary definition, ñpolemicalò writing is simply writing that is self-

consciously disputatious. ñAdvocacyò is merely the defense of a definite 

normative thesis. And the ñcontemporaryò refers to what is taking place in the 

ñhere and nowò of the recent past. There is no good reason to think that 

polemical advocacy about contemporary normative issues is doomed to 

irrationality, and ought to be written by everyone but those who study the 

relevant topics within an academic setting. Reason Papers is devoted to the 

proposition that we can do better than that.     

The present volume of the journal is a nice exemplification of some 

of the foregoing themes. As usual, the central focus of the issue is 

philosophical. Two items focus on issues in meta-ethics and ethics, offering 

accounts from very different perspectives of the nature of moral dilemmas. 

Jakub WiŜniewski defends a rationalist conception of moral reasoning in 

which dilemmas are ultimately accepted as playing an ñintegralò and 

ñcorrectiveò role. By contrast, Carrie-Ann Biondiôs review of recent 

scholarship on Aristotelian ethics highlights neo-Aristotelian views that 

(among other things) attempt to dissolve moral dilemmas altogether. A 

common theme here is the need for specification in ethical reasoningða 

theme that, as both pieces make clear, links philosophy in important ways to 

the study of history and literature. Elsewhere, two articles discuss contentious 

issues in applied ethics, drawing in interdisciplinary fashion on work from 

legal studies and the philosophy of language. Stephen Kershnar defends 

                                                                                                                              
2010), pp. 107-35. See, e.g., p. 130, where the journal is described as ñdedicated to 

libertarianism,ò and p. 133, where it is described as ñmostly libertarian.ò  

 
4 See Max Weber, The Vocation Lectures, ed. David Owen and Tracy B. Strong, trans. 

Rodney Livingstone (Indianapolis: Hackett Publishing Company, 2004).  
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ñextremely harsh treatmentò as a form of justified criminal punishment; 

Mazen Guirguis rejects the legitimacy (not of same-sex civil unions but) of 

same-sex marriage.   

Nine pieces explore issues in political philosophy variously related to 

libertarianism. The issue begins with a symposium on ñRand and Hayek on 

Cognition and Trade,ò featuring contributions by David Kelley and J. A.  

Baker.
5
 Kelley offers a ñdescriptive and explanatoryò account of the 

fundamental differences between Ayn Randôs and Friedrich Hayekôs 

conceptions of cognition and mind, arguing from an Objectivist perspective 

that Hayekôs conception ñundermines individualism by eliminating the basis 

for a coherent conception of the human individual.ò Bakerôs view is friendlier 

to Hayek and more critical of Rand, suggesting from a Hayekian perspective 

that Randôs conception of ñsocially objective valueò is at odds with the best 

insights of the Austrian economic tradition. 

Our Discussion Notes section continues with three debates on 

kindred subjects. Dennis C. Rasmussen defends his interpretation of Adam 

Smithôs conception of economic happiness against the criticisms leveled 

against it by Douglas Den Uyl and Douglas Rasmussen in Reason Papers 32; 

Den Uyl and Rasmussen respond. Claudia R. Williamson offers a friendly 

amendment to Daniel Klein and Michael Clarkôs account of ñdirect and 

indirect libertyò from Reason Papers 32, while Walter Block offers a frontal 

attack on it. Klein and Clark will respond to both commentaries in our 2012 

issue. Stephen Kershnar offers a critique of the anarchist arguments of Aeon J. 

Skobleôs recent Deleting the State: An Argument about Government. We hope 

to run a response by Skoble in our 2012 issue. Finally, two book reviews draw 

attention to important recent defenses of libertarian politics. Edward Feser 

reviews Tom G. Palmerôs admirably interdisciplinary Realizing Freedom: 

Libertarian Theory, History, and Practice, and Scott Gerber reviews David E. 

Bernsteinôs justly celebrated Rehabilitating Lochner: Defending Individual 

Rights against Progressive Reform.   

Four items reflect in very different ways on the legacy of 9/11 a 

decade after the fact, three of them on the intellectual legacy of Islamist 

ideology. Elizabeth Barreôs review of Roxanne L. Euben and Muhammad 

Qasim Zamanôs Princeton Readings in Islamist Thought brings much-needed 

precision to our understanding of ñIslamismò and related concepts. Irfan 

Khawajaôs review of books by Paul Berman and Tariq Ramadan raises 

pointed moral questions about ñWesternò intellectualsô responsibility to 

engage with and pass judgment on the theorizing of ñWesternizedò Islamist 

ideologues. David Kelleyôs discussion of Islam and the Reformation calls into 

question a popular historical analogy. And Sadek al-Azmôs commentary on 

                                                           
5 Our symposium began life as one called ñHayek and Rand on the Role of Reason,ò at 

the annual conference of the Association for Private Enterprise Education (April 10, 

2010, Las Vegas, Nevada) organized by Stephen Hicks of Rockford College. We thank 

Professor Hicks for his cooperation and help in publishing some of this material.    
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the Arab Spring gives voice to the authorôs four decades of militantly secular 

struggle against obscurantism and tyranny in the Islamic Near East. Itôs 

appropriate that in locating the roots of the Arab Spring in the Damascus 

Spring of 2000ðmore than a year before the 9/11 attacksðal-Azm confirms 

his own long-held views about the ultimate impotence of Islamist terrorism. 

From this perspective, the real struggle for justice in the Arab Near East began 

over a decade ago in Damascus, boiling over last December in Tunis, and 

spreading from there to the rest of the Arab world. Osama bin Laden and 9/11 

were but a regrettable footnote to this potentially revolutionary moral-political 

project. 

Writing on art history and aesthetics has been an underrepresented 

but still significant presence at Reason Papers since the journalôs inception. 

Adrienne Baxter Bellôs masterful treatment of Akela Reasonôs Thomas Eakins 

and the Uses of History makes a contribution to both fields while also 

enriching our understanding of American and regional history. Though Bellôs 

review is the only art-related item in this issue, it connects nicely with recent 

work in Reason Papers by Brenda Molife on art history (Reason Papers, vol. 

28, Spring 2006) and by David E. W. Fenner and Jason Holt on aesthetics 

(Reason Papers, vol. 32, Fall 2010).  

At 229 pages, our 2011 issue ought to last readers the year or so it 

takes to produce a new issue of Reason Papers. Our 2012 issue promises to be 

even bigger. In the meantime, feel free to bookmark our page, keep up with 

upcoming symposia and calls for papers and reviews at our website (under 

ñNewsò), and spread the word.  

 

 

Irfan Khawaja 

Felician College 

Lodi, NJ 

 

Carrie-Ann Biondi 

Marymount Manhattan College 

New York, NY 
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1. Introduction 

Ayn Rand and Friedrich Hayek were two of the most important and 

influential theorists of a free society from the mid-twentieth century onward. 

Yet they defended the free society from radically different philosophical 

standpoints. Both were systematic thinkers whose defense of capitalism was 

rooted in more fundamental issues, and they differed systematically on a wide 

range of those issues, from metaphysics and epistemology to ethics and 

political philosophy. In this article, I will discuss the radical difference in their 

respective views about the nature and power of reason, focusing more 

narrowly on their respective views about a core issue in epistemology: the 

nature of abstractionsðthat is, our concepts for general kinds of things and 

their common attributes, and the abstract principles and rules that we form 

with our concepts. 

2. Rand versus Hayek on the Power of Reason 

Rand holds that reason is the cognitive faculty that produces conceptual 

knowledge based on the evidence of the senses and logical integration. It is a 

volitional faculty, one that we control by initiating the effort to think and 

taking responsibility for the results. On her view, reason is efficacious, 

allowing for the open-ended acquisition of objective knowledge of the world. 

The possibility of objective knowledge applies not only to descriptive matters 

of fact, but also to evaluative and prescriptive principles in ethics and politics. 

Rand holds that it is possible to establish a rational moral code based on the 

objective needs and capacities of human beings, a code whose values and 

principles of action are universal, not culturally relative. And she holds that 

individuals have the capacity (and responsibility) to rely on reason in 

choosing their specific goals and applying moral principles to their particular 

circumstances. Indeed, rationality is the primary virtue in her ethics. Though 

she is all too aware that many people do not think or act rationally, and 

analyzes a number of irrational syndromes, she holds that anyone can function 

rationally, at whatever level of intelligence and knowledge, by choosing to 

exercise reason and making it a practice.
1
 

                                                           
1 Ayn Rand, ñThe Objectivist Ethics,ò in Ayn Rand, The Virtue of Selfishness: A New 
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Hayek, by contrast, is a critic of what he calls ñconstructive 

rationalism.ò
2
 His concept of rationalism is somewhat idiosyncratic, and is not 

equivalent to Randôs conception of reason. Nevertheless, it leads him to claim 

that ñno universally valid system of ethics can ever be known to us,ò
3
 which is 

obviously not consistent with her view. For Hayek, moral rules have a status 

lying ñbetween instinct and reason.ò
4
 They are not literal instincts of the kind 

we ascribe to animals; they are not inborn. They are habits people acquire in 

the course of maturation and experience, as they are acculturated to the norms 

of their society. But neither are such norms the product of reason. People 

acquire them essentially by imitation of others, not by understanding their 

rationale or the long-term benefits of following them. Indeed, says Hayek, 

they are largely tacit. People incorporate them into their habitual modes of 

action because of social pressure, conformity, and sometimes coercion.  

Neither, Hayek claims, do societies acquire their norms through the 

insights or teachings of previous thinkers, nor do the norms arise through any 

ñsocial contractò among individuals. Instead, he offers an evolutionary 

account to the effect that rules evolve by a process akin to natural selection. 

Societies that adopt certain rules flourish, increasing in wealth and population; 

societies that adopt other rules fail and die out. If our rules of behavior and 

interaction are well-adapted to modern industrial-commercial society, it is 

because our society survived the winnowing process of social selection, in the 

same way that natural selection eliminates animal species that are ill-adapted 

to their physical environments. 

This difference between Randôs and Hayekôs views of moral 

knowledge carries over to politics, and gives a different cast to their respective 

defenses of freedom. Rand holds that the organizing principles of a proper 

society, like the principles of ethics, can be validated by reason. The core 

political principle is individual rights, which defines and sanctions ñmanôs 

freedom of action in a social contextò
5
:  

 

The source of rights is not divine law or congressional law [nor 

tradition nor ñsocial selection,ò she would certainly have added 

in response to Hayek], but the law of identity. A is Aðand Man 

                                                                                                                              
Concept of Egoism (New York: New American Library, 1964), pp. 13-35. 

 
2 Friedrich A. Hayek, Rules and Order, Volume 1 of Law, Legislation and Liberty: A 

New Statement of the Liberal Principles of Justice and Political Economy (New York: 

Routledge, 1973), pp. 9-10; Friedrich A. Hayek, The Fatal Conceit: The Errors of 

Socialism (Chicago, IL: University of Chicago Press, 1988), pp. 61-62. 

 
3 Hayek, Fatal Conceit, p. 20. 

 
4 Ibid., chap. 1. 

 
5 Ayn Rand, ñManôs Rights,ò in Rand, Virtue of Selfishness, p. 110. 
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is Man. Rights are conditions of existence required by manôs 

nature for his proper survival.
6
 

 

Rand is referring to the classical rights of life, liberty, property, and the 

pursuit of happiness. Embodied in a societyôs legal code, these rights protect 

individuals against coercive interference from others, including the state. But 

their essential function is positive: to enable individuals to live by their own 

rational judgment and to gain the values of trade with others.
7
 

Hayek, too, affirms the classical conception of freedom from coercion, 

and holds that such freedom is essential to the operation of a market economy, 

with all of its benefits. He gives much less emphasis, however, to rights. And 

his anti-rationalist conception of moral rules covers political principles and 

institutions as well: ñ[M]orals, including, especially, our institutions of 

property, freedom and justice, are not a creation of manôs reason but a distinct 

second endowment conferred on him by cultural evolution.ò
8
 Hayek regards 

this view of moral knowledge and moral psychology as the only protection 

against ñconstructive rationalistsò who think that they can design and manage 

society by deliberate, scientific means.  

In his famous essay ñThe Use of Knowledge in Society,ò Hayek argues 

that socialist economic planning is impossible because the vast bulk of the 

knowledge required for the effective allocation of resources is local 

knowledge of particular circumstances known to particular individuals, 

knowledge that cannot possibly be assembled in one place, in real time, by a 

central planning agency.
9
 Such knowledge can be put to use only within the 

price system of a market, based on individual property, freedom to trade, and 

protection of contracts. This case for market freedom is essentially negative. 

Hayek seems to think that if socialist planning were possible, socialism might 

be the morally ideal system. But the inescapable ignorance of would-be 

planners excludes that possibility: ñIf there were omniscient men, if we could 

know not only all that affects the attainment of our present wishes but also our 

future wants and desires, there would be little case for liberty.ò
10

 

                                                           
6 Ayn Rand, Atlas Shrugged, 35th anniversary ed. (New York: Dutton, 1992), p. 1061. 

 
7 Rand uses broadly the term ótradeô to encompass not only economic exchange of 

goods and services, but ñall human relationships, personal and social, private and 

public, spiritual and material,ò so that rights protect voluntary interactions in all of 

these realms; see Rand, ñObjectivist Ethics,ò pp. 34-35. 

 
8 Hayek, Fatal Conceit, p 52. 

 
9 Friedrich A. Hayek, ñThe Use of Knowledge in Society,ò in Individualism and 

Economic Order, Friedrich A. Hayek (Chicago, IL: University of Chicago Press, 

1948), pp. 77-91. 

 
10 Friedrich A. Hayek, The Constitution of Liberty (Chicago, IL: Henry Regnery 

Company, 1960), p. 29. See also Hayek, Fatal Conceit, pp. 6-7. 
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In defending his view of how moral-political norms arise, Hayek takes 

the same analysis one step further. Here he argues that if such norms could be 

understood, assessed, and revised by reason, then utopians might be able and 

entitled to impose a new ethic of universal brotherhood and solidarity, à la 

Karl Marx, ñfrom each according to his abilities, to each according to his 

needs.ò
11

  Hayek does not oppose these collectivist schemes on ethical 

grounds; he claims instead that they are factually impossible because of our 

inescapable ignoranceðin this case, our ignorance of all of the historical 

circumstances that produced the norms, the benefits of following the norms, 

and the complex relation between the norms and society-wide consequences. 

Once again, his case for a free society is essentially negative. 

Rand and Hayek can be seen as representing two different strands of 

Enlightenment thought. Rand is the best twentieth-century representative of 

the tradition of John Locke, Thomas Jefferson, and others who have prized 

manôs power of reason and have wanted to liberate that power in science, 

production, and the individual pursuit of happiness.  What Rand adds to the 

tradition is an individualist moral theory based on manôs need to think and 

produce in service to his life, and epistemological insights regarding the 

nature and validation of reason, including the theory of concepts outlined 

below. Hayek represents the tradition of the Scottish Enlightenment, including 

thinkers such as David Hume, Adam Smith, and others who were more 

skeptical of the power of reason. Such thinkers tend to look at man not as the 

subject of rational knowledge or agent of rational action, but as the object of 

an inquiry about how societies function. This is the tradition that gave rise to 

the concept of ñspontaneous orderòðorder that arises from human action, but 

not from human design. Hayek extends that concept from economics to the 

cultural order of norms and, as we shall see, to the functions of mind and 

brain. 

3. Reason and Abstraction 

Both Rand and Hayek recognize that the nature and power of reason 

depends on the nature of the abstractions by which we classify things and 

identify their common properties. The stark differences in their respective 

views of the power of reason are paralleledðand explained, at least in partð

by the radical differences in their analyses of the nature, origins, and 

objectivity of abstractions. Before we turn to those differences, however, the 

fact that both of them identify the abstractness of human knowledge as the 

central issue in epistemology is worth noting as a striking point of connection. 

Both thinkers developed their theories outside of academic philosophy. For 

most of the past hundred years, philosophers have not considered the issue of 

concepts and abstractions as relevant to epistemology at all. The linguistic 

                                                                                                                              
 
11 Karl Marx, ñCritique of the Gotha Program,ò in Karl Marx: Selected Writings, ed. 

Lawrence Simon (Indianapolis, IN: Hackett Publishing Company, 1994), p. 321. 
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turn in analytic philosophy shifted attention from thought to language, and the 

acquisition of abstract concepts has long been considered a question for 

psychology rather than philosophy. 

In addition, there are striking similarities between Rand and Hayek in 

the way they employ the idea of abstractness outside of epistemology, as an 

explanatory term for understanding society.  One similarity concerns the 

evolution of modern society. Hayek often states his view that what he calls 

ñthe extended orderò of modern society emerged from earlier modes of tribal 

life, characterized by identification with the group, altruism toward other 

group members, hostility toward outsiders, and cooperation for common ends. 

The latter is the most significant aspect for our subject because those common 

ends are concrete. In tribal life, group members work together on specific 

tasks: hunting, building shelters, moving from summer to winter areas, and so 

forth. In the slow evolution to the extended order, the expansion of social 

contact and trade requires new habits. There are more interactions with 

strangers, chiefly through trade. Individuals are freer to pursue their individual 

ends and less bound up in the life of a tribe. Privacy increasingly replaces the 

completely public, communal life of primitive society. 

As a result, the bonds of family and tribal relationships are increasingly 

replaced by standards of contract, commercial honesty, promise-keeping, and 

respect for the property of others on principle. The essence of this progression 

is a change in the way people coordinate their activities. Cooperation to 

pursue concrete common ends is possible for a small group, but not for a 

large, modern society, where coordination is achieved by abstract rules. 

Universal laws replace rule by edicts from tribal leaders. The use of resources 

is determined by impersonal markets, based on abstract rules of property and 

contract rather than deliberate distribution of specific goods to each member 

of a small group. Abstract rules allow the individual to adopt and pursue his 

own ends; the rules serve to coordinate his actions with those of others so that 

conflicts can be avoided, but the rules do not demand cooperation with others 

in any active sense. The rules of property and contract allow coordination 

among people who do not care about each other and may not even know about 

each other.
12

 

Rand agrees with Hayek in seeing human progress as in large part a 

movement from tribalism in which people identify themselves with their 

kinship, ethnic, or other unchosen groups, to individualism in which people 

identify themselves with their own personalities, projects, and chosen 

relationships with others. At the core of this progress, in her view, is the 

increasing premium on the ability to think conceptually. Tribalism is 

characterized by what she calls ñthe anti-conceptual mentality,ò a tendency to 

function mentally in a concrete-bound way, using basic-level concepts and 

language but unable to function with higher-level abstractions.
13

 The anti-

                                                           
12 See, e.g., Hayek, Fatal Conceit, chap. 1. 

 
13 On the distinction among levels of abstraction, see Ayn Rand, Introduction to 
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conceptual mentality, Rand says, tends to treat such concepts as if they were 

perceptual givens, whose meaning is determined by associationðñan 

indiscriminate accumulation of sundry concrete, random facts, and 

unidentified feelingsò
14
ðrather than by the logical integration of more basic 

concepts and a clear definition that specifies the referent of the concept. One 

aspect of the syndrome is the tendency to treat moral rules as concrete isolated 

injunctionsðdonôt lie, love your motherðrather than as principles. Such 

principles are not clearly distinguished from the rituals and traditions of the 

group; for that and other reasons, the anti-conceptual mentality breeds 

dependence on a group that shares the same constellation of values, practices, 

history, language, etc.
15

  

Hayek regards socialism as a desire to restore the solidarity and 

altruism of tribal life within the modern extended order, and thus views its 

aspirations as a hopeless anachronism.
16

 In a similar way, Rand views 

socialism as a desire to remake modern society in a tribal form in order to free 

individuals from the need to take full responsibility for their lives, motivated 

fundamentally by the desire to escape the risk and effort of thinking for 

themselves. Socialism, in effect, is the desire to make the world safe for the 

anti-conceptual mentality.
17

 

A second point of similarity is the recognition of generality as an 

essential element in law. This is one of Hayekôs major themes; he contributed 

in a significant way to the analysis and defense of the rule of law, and he 

stresses the abstract character of proper laws.
18

 A central requirement is that 

laws must apply uniformly to all people (or at least to all who meet a general 

condition set by the law). In particular, the law must apply to ruler as well as 

the ruled, an essential condition for the goal of being ruled by law, not by 

men. The function of such generality is not only to meet a standard of justice, 

but also to serve an epistemological function: to allow people to make long-

                                                                                                                              
Objectivist Epistemology, ed. Harry Binswanger and Leonard Peikoff, 2nd expanded ed. 

(New York: New American Library, 1990), chaps. 2-3 

 
14 Ayn Rand, ñThe Missing Link,ò in Ayn Rand, Philosophy: Who Needs It (New 

York: Bobbs-Merrill Company, 1982), p. 47. 

 
15 Ibid., pp. 48-50.  

 
16 Hayek, Fatal Conceit, chaps. 4-5. 

 
17 Ayn Rand, ñFor the New Intellectual,ò in Ayn Rand, For the New Intellectual (New 

York: New American Library, 1961), pp. 10-57. Unlike Hayek, Rand rejects socialism 

primarily on ethical grounds; she rejected the subjection of the individual to the 

collective and the underlying ethic of altruism. Nevertheless, as she explains in this 

essay, she regarded the anti-conceptual mentality as one of the cultural bases for 

altruist and collectivist doctrines. 

 
18 See especially Hayek, Constitution of Liberty, part II. 
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range plans because they know in advance what the legal consequences of 

their actions will be.  

Rand would certainly have agreed with this point, given her view that 

the principles of individual rights are required to allow individuals to act on 

the basis of reason in a social context. Law in her view must be objective, and 

her idea of objective law included the formal elements associated with the rule 

of law. Laws must be general in scope and uniformly applied, with objective 

procedures for proving criminal guilt and resolving civil disputes.
19

 She also 

wrote extensively about the destructive effects of the discretionary, non-

objective nature of government regulations such as anti-trust.
20

 

Rand and Hayek, then, are aligned both in recognizing that the nature 

and power of reason depends on abstractions, and in using the distinction 

between concrete and abstract to explain a range of social phenomena. Despite 

these similarities, they differ radically about the nature, origins, and 

objectivity of abstractions. That difference is the chief topic of the rest of this 

article. In the next two sections, I summarize the theories Rand and Hayek put 

forward. I then turn to the significant points of difference between them. 

4. Randôs Theory of Concepts 

In her monograph Introduction to Objectivist Epistemology, Rand 

addresses the philosophical issue that is known variously as the problem of 

universals or the problem of concepts or abstractions. The core of the problem 

is to explain how concepts for types of things and attributes relate to the 

particulars we observe in the world. A concept such as óhumanô is universal. It 

includes each and every individual human being. It is not a name for any one 

person or set of people, but refers indifferently to things that are numerically 

different. In addition, concepts are abstract. The concept óhumanô abstracts 

from the specific characteristics on which individual people differ, such as 

height, hair and skin color, sex, occupation, etc. Any individual must have 

some particular height, color, sex, etc., but may have any within a certain 

range. Even the rational capacity, an essential feature of humans as such, 

comes in many specific forms; people differ in degree of intelligence, 

knowledge, and every other dimension of rationality, and the concept óhumanô 

abstracts from all such differences. To say that John is human and that Jane is 

human is to make exactly the same claim about them, despite their many 

differences as individuals. In short, concepts are universal: they refer 

                                                           
19 Ayn Rand, ñThe Nature of Government,ò in Rand, Virtue of Selfishness, pp. 107-15.   

 
20 Ayn Rand, ñAmericaôs Persecuted Minority: Big Business,ò in Ayn Rand, 

Capitalism: The Unknown Ideal (New York: New American Library, 1967), pp. 44-62.  

See also Ayn Rand, ñAntitrust: The Rule of Unreason,ò in The Voice of Reason: 

Essays in Objectivist Thought, ed. Leonard Peikoff (New York: Meridian, 1989), pp. 

254-59. 
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indifferently to instances that are numerically distinct. And they are abstract: 

they refer indifferently to instances that are qualitatively distinct. 

What we observe in the world, however, are particular things, not 

universal types as such, and those things are specific, determinate, and 

concrete, not abstract. So the epistemological question is: How could we 

acquire cognitive devices with those properties? Howðby what processðdo 

we acquire concepts that are universal and abstract when everything present to 

our senses is particular and concrete? As John Locke puts the issue: ñ[S]ince 

all things that exist are only particulars, how come we by general terms; or 

where find we those general natures they are supposed to stand for?ò
21

 The 

related question is: What justifies us in using concepts when they do not 

correspond to anything in the world that is actually universal or abstract? In 

what sense can they be objective?  

Randôs primary concern was to answer the second questionðthat is, to 

show how concepts are objectiveðbut to do so she had to answer the first 

question, regarding the process of concept-formation. The process, she says, 

begins by grouping things together on the basis of their similarity to each 

other and their differences from non-similar (or significantly less similar) 

contrast objects. A child notices, for example, that the dogs he sees are 

similar, despite their specific differences in size, hair, degree of friendliness, 

etc. Those differences are certainly observable, but they are less salient than 

the substantive difference between any of the particular dogs and the cats or 

rabbits the child has seen. So the child groups those dogs together, isolating 

them mentally from the contrasting animals. That is the cognitive context in 

which the child can form the concept ódogô to designate animals like the ones 

he has grouped together, a concept designating any animal that is similar to 

these along the relevant dimensions of similarity, such as shape and 

behavior.
22

 

In basing concept-formation on similarity, Rand is obviously rejecting 

the realist theory of universals put forward by many Aristotelians: that 

concepts correspond directly with some genuinely universal and/or abstract 

component in things. Abstractions do not exist as such in things, apart from 

our method of grouping and uniting them into a single object of thought. But 

she also rejects nominalist and conceptualist theories which explain concepts 

in terms of similarity, because those theories have never given an adequate 

account of similarity itself, something she regards herself as doing. For Rand, 

the grouping of similar objects in isolation from contrast objects is only the 

first stage in concept-formation. She refers to the members of such a group as 

ñunits,ò a term reflecting her insight that similarity is a quantitative 

relationship. What makes two or more things similar is that their specific 

                                                           
21 John Locke, Essay Concerning Human Understanding, ed. Alexander Campbell 

Fraser (New York: Dover Publications, 1959), vol. 2, III.iii.6, p. 16. 

 
22 Rand, Introduction to Objectivist Epistemology, chap. 2. 
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characteristics are commensurable: they differ in degree on some dimension 

of measurement. One dog is taller than another, for example, one has longer 

hair, etc. The second stage of the process is the omission of the measurements 

of the units. Since the units differ only in degree, we can abstract from the 

differences and thereby treat the units as identical. We integrate the initial 

units of the group into a new mental unit, the concept ódogô, on the principle 

that a given dog must have some specific height, hair length, degree of 

friendliness, etc., but may have any degree (within a specific range) on those 

dimensions.
23

 

Rand elaborates and builds on this theory of abstraction in her 

monograph, and a number of secondary works examine the theory in detail.
24

 

For our purpose of contrasting Rand and Hayek, however, we need only 

consider two additional points. 

The first is the primacy of perception. As an empiricist, Rand holds 

that the entire conceptual level of knowledge rests on the evidence of the 

senses, the direct, pre-conceptual perception of objects in the environment. On 

Randôs view, it is from direct perceptual awareness of things in the worldð

and their specific qualities, actions, and relationshipsðthat we form our initial  

stock of concepts. To be sure, the vast bulk of our concepts are not directly 

formed from perception. Most of them are ñabstractions from abstractions,ò to 

use Randôs phrase.
25

 We use concepts already acquired to identify more 

complex similarities and differences among things, including things that are 

not directly observable, and thereby form higher-level concepts such as 

ógovernmentô, ójusticeô, óparticlesô, to mention a few. Nevertheless, the first-

level concepts formed from perception are necessary to get the process going. 

Perception is where cognition begins.  

The second point is the objectivity of concepts. The question of 

objectivity, as noted above, is whether concepts can be considered objective, 

given that they do not correspond to anything literally universal or abstract in 

the things themselves. The fact that concepts are derived from perceptual 

                                                           
23 In speaking of the attributes or characteristics that are common to the referents of a 

concept, or to the dimensions on which they are commensurable, Rand is not treating 

them as realist universals. What exists are the specific, determinate characteristics of 

things and their specific, determinate quantitative relationships. A dimension of 

measurement is an ordered set of such relationships. See David Kelley, ñA Theory of 

Abstraction,ò Cognition and Brain Theory 7 (Winter 1984), pp. 26-27, accessed online 

at: http://www.atlassociety.org/sites/default/files/TheoryofAbstraction.pdf.  

 
24 In addition to Kelley, ñA Theory of Abstraction,ò see David Kelley and Janet 

Krueger, ñThe Psychology of Abstraction,ò Journal for the Theory of Social Behaviour 

14, no. 1 (March 1984), pp. 43-67;  Leonard Peikoff, Objectivism: The Philosophy of 

Ayn Rand (New York: Dutton, 1991), chap. 3; and Allan Gotthelf, On Ayn Rand 

(Belmont, CA: Wadsworth, 2000), chaps. 6-7.   

 
25 See Rand, Introduction to Objectivist Epistemology, chap. 3. 
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awareness of those things provides part of the answer. What we perceive is 

ñout there,ò and the content of perception is a constraint on the concepts we 

form. That content includes the entities present to our senses, including such 

of their specific qualities, actions, and relationships that our senses can detect. 

It also includes the specific similarities those entities have in virtue of those 

features. 

In addition, Rand argues that objectivity does not require a one-one 

correspondence between concepts and abstract elements in the world. Even 

more generally, she argues that the objectivity of any mode of cognitionð

perceptual or conceptualðdoes not require that the mind mirror reality in 

some diaphanous way. Our cognitive capacities are natural, biologically 

rooted functions. They operate in specific ways to produce our awareness of 

reality.
26

 If Randôs theory about the process of concept-formation is correct, 

then a concept formed in accordance with that process is a valid, objective 

way to grasp its referents. The nature of the process sets constraints on 

concepts over and above the need for a perceptual basis. ñRandôs Razor,ò for 

example, prescribes that ñconcepts are not to be multiplied beyond necessity,ò 

a standard one would violate by forming a concept on the basis of a superficial 

similarity and thus trying to unite into a single unit items that are essentially 

different.
27

 This standard is based on the nature and proper functioning of the 

process of concept-formation and conceptual thought. Objectivity, then, must 

be understood as having two elements: (1) an orientation to reality and 

commitment to taking account of all but only the facts one observes, and (2) 

the exercise of oneôs conceptual capacity in accordance with standards that 

govern proper functioning. 

5. Hayek on Abstraction 

To understand Hayekôs view of abstraction, we can begin with his 

conception of moral rules as lying ñbetween instinct and reason.ò Such rules 

are inherently abstract; they prescribe a kind of action in a kind of situation. 

While the rules can sometimes, and to some extent, be articulated explicitly, 

they normally operate below the level of consciousness. In his theory of mind 

and knowledge, Hayek extends this concept of preconscious abstractions 

beyond the normative realm, applying it to the entire realm of cognition and 

its neurological basis. In all of its operations, says Hayek, the mind operates in 

accordance with abstract rules, based on classifications of stimuli affecting the 

sense organs and of patterns of behavioral responses. These abstractions are 

required even in the elementary perception of concrete objects, and therefore 

                                                           
26 Ibid., chap. 8; David Kelley, Evidence of the Senses (Baton Rouge, LA: Louisiana 

State University, 1986), chap. 1; David Kelley, ñRand and Objectivity,ò Reason 

Papers 23 (Fall 1998), pp. 83-86.  

 
27 Rand, Introduction to Objectivist Epistemology, p. 72. 
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cannot be derived from prior sensory awareness of those objects, as Rand (and 

many other empiricists) have held. As Hayek puts it in ñThe Primacy of the 

Abstractò: 

 

[A]ll the conscious experience that we regard as relatively 

concrete and primary, in particular all sensations, perceptions 

and images, are the product of a super-imposition of many 

classifications of the events perceived . . . . What I contend, in 

short, is that the mind must be capable of performing 

abstracting operations in order to be able to perceive particulars, 

and that this capacity appears long before we can speak of a 

conscious awareness of particulars.
28

 

 

Hayek does not refer to these preconscious classifications and abstracting 

operations as concepts, but treats them as having the core attributes of 

concepts: they are both universal and abstract, subsuming numerically and 

qualitatively distinct items. 

In defense of his view, Hayek cites a number of theories in ethology, 

linguistics, and psychology. The most significant for our purposes is his 

reference to Hermann von Helmholtzôs theory of ñunconscious inferenceò in 

perception.  Helmholtz, one of the founders of scientific psychology, bases his 

view of perception on the doctrine that sensations of isolated sensory qualities 

(a patch of color, a sweet taste, a feeling of warmth, etc.) are the basic mode 

of sensory awareness, and that perceiving objects as entities possessing those 

qualities is the result of integrating sensations through inference. He posits, 

for example, that the visual perception of an object at a distance in three-

dimensional space results from inferring what external object, at what 

distance, could produce the sensations one experiences.
29

 Many of the theories 

of perception developed since that time have been variants of Helmholtzôs. 

The significance for Hayek, of course, is that inference is an operation in 

which a propositional conclusion is derived from premises or data in 

accordance with logical rules, and is thus an inherently abstract operation. 

In his earlier work The Sensory Order, Hayek developed his own 

speculative theory of perception. Like other theorists, he takes his task to be 

that of explaining how the order of sensory qualities relates to the external 

world, with the physiology of the nervous system as the intervening 

explanatory level. His basic idea is an early version of what is now called 

                                                           
28 Friedrich A. Hayek, ñThe Primacy of the Abstract,ò in Friedrich A. Hayek, New 

Studies in Philosophy, Politics, Economics and the History of Ideas (London: 

Routledge & Kegan Paul, 1978 [1969]), pp. 310-11. 

 
29 Hermann von Helmholtz, Popular Scientific Lectures, ed. Morris Kline (Mineola, 
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connectionism or neural net theory.
30

 Stimulation that activates receptor cells 

in the sense organs sends neural impulses into layer after layer of intervening 

cells. When these impulses result in the activation of the same response at 

some layer of the network, the stimuli are ñclassifiedò as the same: 

 

By óclassificationô we shall mean a process in which on each 

occasion on which a certain recurring [neural] event happens it 

produces the same specific effect . . . . All the different events 

which whenever they occur produce the same effect will be said 

to be events of the same class, and the fact that every one of 

them produces the same effect will be the sole criterion which 

makes them members of the same class.
31

 

 

It is only when this classification has occurred that there can be any sensation 

of sensory qualities such as red, round, hot, loud, salty, etc. Since a 

classification is an abstraction, the theory embodies Hayekôs general view on 

the primacy of the abstract: ñIf sensory perception must be regarded as an act 

of classification, what we perceive can never be unique properties of 

individual objects but always only properties which the objects have in 

common with other objects.ò
32

 Perceiving an apple, for example, requires a 

prior classification of it as red, round, having a glossy surface, etc., and is 

never just perception of this apple here as a particular.  

Hayek also notes that the sensory order evolved to serve the 

organismôs need to act. He goes on to claim, accordingly, that the neural states 

underlying the sensory order are characterized not only by incoming 

stimulation, but also by the outgoing action impulses they evoke. And just as 

those states specify abstract properties of the stimulus object, they specify 

abstract kinds of action to take. In this respect, they have the character of 

rules: if the object is of type X, then perform action of type Y, where X and Y 

are classes. As Hayek puts it,  

 

[t]hese several dispositions toward kinds of movements can be 

regarded as adaptations to the typical features of the 

environment, and the órecognitionô of such features as the 

activation of the kind of disposition adapted to them. The 

perception of something as óroundô, e.g., would consist 

                                                           
30 See Barry Smith, ñThe Connectionist Mind: A Study of Hayekian Psychology,ò in 

Hayek, the Economist and Philosopher: A Critical Retrospect, ed. Stephen Frowen 

(New York: St. Martinôs Press, 1997), pp. 9-30. 

 
31  Friedrich A Hayek, The Sensory Order: An Inquiry into the Foundations of 
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essentially in the arousal of a disposition toward a class of 

movements of the limbs.
33

 

 

These classifications and rules give rise, over time, to a stable 

representation of the external environment. But this representation is a 

ñdistorted reproductionò of objects in that world. Impulses from objects that 

appear similar are classified together despite differences in the way they act; 

objects are classified separately even though they behave in the same way. A 

higher level of neural activity, however, gives rise to conscious perceptual 

awareness. Though the conscious mind knows of the world only through the 

classes established by the sensory systems, it is capable of revising those 

classifications (i.e., the assignment of qualities to objects): ñThe new classes 

formed by a rearrangement of the objects of the sensory world are what are 

usually described as abstract concepts.ò
34

 Despite the higher and more 

accurate level of classification, however, the underlying process is essentially 

the same. Concepts, conceptual thought, and abstract reasoning are ultimately 

operations of the central nervous system that are different in degree but not in 

kind from the formation of preconscious classifications of sensory impulses.
35

 

6. Hayekôs Functionalism 

It is difficult to compare Hayekôs view of abstraction with Randôs 

directly.
36

 Rand is concerned with the metaphysical and epistemological 

issues in the classical debate about universals and concepts, while Hayek was 

concerned with issues in what now would be described as philosophy of mind 

and cognitive science. Hayek neither addresses the classical problems, nor 

develops any theory of how abstractness and universality are possible. Rand, 

for her part, offers nothing beyond a few observations about the relation of the 

conscious mind to the physical brain, which she regards as chiefly a scientific 

issue.
37

 

Nevertheless, there are clear points of difference between their views 

of abstraction underlying the basic differences I outlined above about the 

power of reason. The first of these has to do with consciousness and 

intentional content. In describing the preconscious operations of the nervous 

system, Hayek is talking about nerve cells and/or neural circuits. He is 
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speculating about the causal operation of a physical system. In describing the 

physical system as ñclassifyingò the stimulus (or the neural impulses), he is 

attributing intentional content to these physical states. On the face of it, this 

attribution involves an equivocation between causal regularities that we 

describe abstractly and cognitive processes that employ abstractions.  Natural 

and man-made physical systems respond in causally regular ways to the 

factors that affect them. A motion-sensitive light, for example, will respond in 

the same way to any motion within the range of its infrared device; we would 

describe this in terms of the abstractions ómotionô and ólightô, but the light is 

not literally employing these concepts, since it is not in the business of 

classifying, abstracting, or conceptual recognition. The same distinctionðand 

apparent equivocationðapplies to Hayekôs description of physical states that 

embody rules. There is a difference between acting in accordance with a rule 

and following one. A projectile ñfollowsò a parabolic path determined by 

initial angle and momentum, and we can compute the path it will follow from 

the relevant equation with a specification of initial conditions, but the 

projectile itself is not literally following that rule by computing what path to 

take. Instead, it merely behaves in accordance with a rule. Neurons, circuits, 

and other neural features react in regular (though highly complex) ways to 

similar stimuli, but this does not mean that the brain is literally classifying 

those stimuli or following rules. 

For many philosophers of mind, however, the motivation for ascribing 

content to physical states of the brain is precisely to reduce intentionality to 

causal regularity, and this appears to be Hayekôs view as well. Hayek adopts a 

position that would now be described as functionalism, according to which a 

mental state is a physical state whose content is nothing but the complex of 

relations with other physical states that constitute its input (ultimately from 

sensory stimulation) and its output (ultimately in behavior). Consciousness, on 

this approach, is an accidental and possibly dispensable attribute of intentional 

states.
38

 Hayek claims, for example, that sensory qualities have no intrinsic 

phenomenological quality; their content consists solely in their effects on 

other mental states or on behavior.
39

 In light of his claim that higher-level 

conceptual thought is to be understood in the same terms, he would 

presumably agree with contemporary functionalists that even conscious ideas 

are to be analyzed in functional terms. The content of the belief that snow is 

white, for example, is entirely relational; it consists in the fact that the belief-

                                                           
38  For a good introduction to contemporary functionalist theories, see Janet Levin, 

ñFunctionalism,ò Stanford Encyclopedia of Philosophy, accessed online at: 

http://plato.stanford.edu/entries/functionalism/. For a classic statement of the view, see 

Daniel Dennett, ñIntentional Systems,ò in Daniel Dennett, Brainstorms (Montgomery, 

VT: Bradford Books, 1978), pp. 3ï22. 

 
39 Hayek, Sensory Order, pp. 15-16, 18, 35, and 119. See also Hayek, ñPrimacy of the 

Abstract,ò pp. 315-16. 
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state arises from certain stimulus conditions and that it results in certain 

further thoughts and behavior.  

Rand, by contrast, holds that intentional content cannot be divorced 

from consciousness. Consciousness is an axiomatic concept, identifying the 

basic fact of awareness of objects in the worldðfrom the most primitive 

sensation to perceptual awareness to conceptual thought and the highest 

reaches of knowledge in science and philosophy. On her view, every form of 

cognitive content is a mode of consciousness, in the same way that the 

distinctive attributes of particular things in the world are modes of the 

axiomatic concept identity. The operations of the nervous system can be 

described in causal terms, but ascribing content to them without reference to 

consciousnessðdescribing these states as engaged in abstraction, 

classification, inference, rule-following, representing objects, etc.ðis illicit.
40

 

Rand did not deny the existence of subconscious states and processes 

that have content but are not conscious at a given point in time. On the 

contrary, she emphasizes their importance, especially in regard to concepts 

and conceptual thinking. Since the scope of conscious attentionðthe number 

of cognitive units we can attend to simultaneouslyðis very limited, concepts 

perform the function of unit-reduction. They replace the mass of perceptual 

information about things of a kind with a concept for that kind. The concept 

functions as a single mental unit, and the cognitive links that connect it with 

its referents are automated as subconscious processes that enable us to 

recognize new instances.
41

 Nevertheless, as against the functionalist view that 

content can be ascribed to neural states without any reference to 

consciousness, Rand holds that subconscious states are automatizations of 

information and cognitive procedures that were previously learned 

consciously. And such states are open to conscious access and recall, at least 

in principle. In that sense, the concept of nonconscious states with content is 

dependent on the concept of consciousness.
42

  

7. Hayekôs Kantianism 

In Hayekôs view, perceptual experience and the conscious reasoning 

based on it are shaped by a preconscious framework of abstract categories and 

connections among categories. If these abstractions and abstract cognitive 

operations are not derived from conscious perception, then where do they 

come from? Some of them are hard-wired, produced by the evolution of the 

brain; others are established by preconscious processing in the life of the 

individual. From an epistemological standpoint, both are a priori. The result is 

                                                           
40 Rand, Introduction to Objectivist Epistemology, chap. 4. 

 
41 Ibid., chap. 7. 

 
42 See John Searle, Rediscovery of Mind (Cambridge, MA: Bradford Books, 1992), 

chap. 7, for a more developed version of this view. 
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a materialist version of Kantianism: we do not grasp reality as it is, but only 

the representation of reality structured by the categories we impose on it. 

(While Hayek draws more on Hume overall in his moral and political theory, 

his theory of cognition has much in common with Kantôs, as Hayek himself 

acknowledges.
43

) The features we attribute to perceived objects, he says, are 

not ñproperties of that object at all, but a set of relations by which our nervous 

systems classifies them.ò Perception is ñtheory-laden,ò to use the conventional 

philosophical term. Hayek goes so far as to claim that we could not perceive a 

fundamentally new kind of object or attribute for which we had no prior 

abstract category.
44

 

From Randôs Objectivist standpoint, any such claim is self-refuting, 

since it cannot be applied to itself. Writing as a social scientistðputting 

forward claims about the operation of the nervous system, social and cultural 

evolution, law, politics, and economics, including his Nobel-Prize-winning 

workðHayek presumably means to be taken as describing reality as it is. It is 

impossible to interpret his theses as a social scientist and philosopher of 

science unless he means to assert them as true of the world, and true of human 

knowers including himself, not merely as an expression of his own conceptual 

framework. But the content of his theory of knowledge implies that his theses 

are just the expression of his conceptual framework. In short, what he asserts 

is not consistent with what he presupposes in asserting it. 

In any case, any such Kantian perspective is unjustified, since it claims 

to be based on actual knowledge to make its case. This includes observations 

and theories from brain science, psychology, ethology, and other sources of 

specific scientific knowledge, as well as the evolutionary theory of natural 

selection, which is Hayekôs basic reason for thinking there is a general 

correspondence of mental contents with facts of reality. Hayek draws on all of 

this knowledge, with apparent confidence that it identifies facts about the 

world, to support his thesis that our ñknowledgeò of the world is at best a 

model that we can revise to some extent but can never fully validate.
45

 

                                                           
43 Hayek, ñPrimacy of the Abstract,ò p. 319. 

 
44 Hayek, Sensory Order, pp. 143 and 176; Hayek, ñPrimacy of the Abstract,ò pp. 38-

39. See also Robert Nadeau, ñHayek and the Complex Affair of the Mind,ò paper 

delivered at the Sixty-Seventh Annual Conference of the Southern Economic 

Association, Atlanta, Georgia, November 21-23, 1997,  Panel session on ñHayek and 

the Theory of Complexity,ò p. 6, accessed online at: http://www.er.uqam. 

ca/nobel/philuqam/dept/textes/Hayek_on_Mind.pdf.  

 
45 On the internal conflicts of Kantian theories, see Kelley, Evidence of the Senses, pp. 

27-35; and the exchange regarding that analysis in David Kelley, Tibor Machan, and 

Peter Munz, ñLetters: The Evidence of the Senses,ò Critical Review 2, no. 4 (1988), 

pp. 183-87.  
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8. Active versus Passive Cognition 

The final point of contrast between Rand and Hayek concerns the 

question of whether and to what extent conceptual thinking is an active or a 

passive process. The question is not about the nervous system, which is 

obviously engaged in a whirlwind of activity, but about the conscious subject 

of knowledge. To what extent do individuals act as agents in control of the 

process of thought? To what extent do individuals initiate cognitive 

processes? To what extent are individuals capable of generating new ideas by 

thinking outside of their inherited traditions or acquired conceptual 

framework?  

Rand holds that the conceptual level involves active cognitive 

processing, which we as cognitive subjects have the ability (and 

responsibility) of initiating, directing, and validating. She holds that forming 

concepts, unlike perceiving, is an active process of integrating classes of 

things and differentiating them from other things. Her famous injunction 

ñcheck your premisesò reflects her view that we are capable of identifying the 

implicit assumptions in our conceptual framework in order to question their 

truth and revise them as needed.
46

 Her novels dramatize these views through 

characters who exhibit great initiative as independent, innovative thinkers.  

Rand also believes in free will, in the strong sense in which it affirms 

that we face alternative possibilities open to choice, and denies that all 

thoughts, choices, and actions are necessitated by antecedent factors.  She 

locates manôs freedom in the choice to think, to raise the level of conscious 

attention, and to direct attention to relevant facts in the course of reasoning. 

As noted above, Rand does not speculate about the mind-brain relation, and 

thus does not offer any specific theory of how the choice to think relates to 

underlying physiological processes. In my view, the most promising approach 

is the view of consciousness as an emergent property of the brainôs interaction 

with the world, a control mechanism that serves the purpose of maintaining 

unity of action when the nervous system has evolved to a certain level of 

complexity. Freedom of will is then a further level of emergence related to the 

additional complexity of the greatly expanded cortex in human beings and the 

attendant capacities for conceptual thought and self-awareness.
47

 

In his political works, Hayek also stresses the creative powers of 

human beings when left free of coercive controls. But such creativity, he 

claims, is less the result of conscious thought than of evolution through social 

selection. The value of freedom is not primarily to enable individuals to 

innovate by rational insight, but rather to allow a proliferation of ideas, 

preferences, and practices from which the processes of social selection will 

                                                           
46 See, e.g., Rand, ñPhilosophy: Who Needs It,ò in Rand, Philosophy: Who Needs It, 

pp. 1-11.  

 
47 Cf. Ayn Rand, ñThe Metaphysical Versus the Man-Made,ò in Rand, Philosophy: 

Who Needs It, p. 34.  
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filter out the unsuccessful ones.
48

 By the nature of his view of mind, 

moreover, Hayek is a determinist. The mind just is the brain, the totality of 

neural states and processes engaged in dynamic interaction with its 

environment; ontologically, ñmental phenomena are ónothing butô physical 

processes.ò
49

 To be sure, he emphasizes that we could never predict or control 

the thoughts, feelings, or actions of an individual on the basis of underlying 

physical causes. That would require the impossible task of identifying every 

dimension of the individualôs neural constitution, every sensory stimulus 

throughout his life, every dimension of every interaction with his social 

environment, etc. As a result, Hayek says, we necessarily use the language of 

mind to describe cognition and action, and we must treat the individual as a 

unique agent of his actions.
50

 This ñas-ifò volition, however, is merely a 

methodological limitation. It does not change the fact of actual determinism, 

nor does it alter Hayekôs claim that conscious thought operates within a 

system of preconscious abstractions. Conscious thought gives us some ability 

to modify our categories and conceptual framework, but not much. As he says 

in ñThe Primacy of the Abstract,ò 

 

the formation of abstractions ought to be regarded not as actions 

of the human mind but as something which happens to the 

mind, or that alters the structure of relationships which we call 

the mind . . . . In other words, we ought to regard what we call 

mind as a system of abstract rules of action . . . ; while every 

appearance of a new rule (or abstraction) constitutes a change in 

that system, something which its own operations cannot 

produce but which is brought about by extraneous factors.
51

 

 

It is worth noting here the parallel between Hayekôs spontaneous-order 

model of society and his theory of mind and knowledge. In his social theory, 

society is the system, the units are individuals, and their interactions produce a 

spontaneous order in which there is coordination among individuals but no 

top-down control. We can understand the general causal principles of the 

economic system, based on the structural rules that govern interactions among 

people, but we could not possibly assemble all of the specific local knowledge 

that determines the specific prices and outputs of the system in such a way as 

to predict those outputs. In Hayekôs theory of mind and knowledge, the 

                                                           
48 Hayek, Constitution of Liberty, chap. 2. 

 
49 Hayek, Sensory Order, pp. 35 and 191. 

 
50 Ibid., pp. 193-95. See also Gary T. Dempsey, ñHayekôs Evolutionary Epistemology, 

Artificial Intelligence, and the Question of Free Will,ò Evolution and Cognition 2 

(1996), pp. 139-50. 

 
51  Hayek, ñThe Primacy of the Abstract,ò pp. 317-18, emphasis added. 
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individual is now the system, the units are neural cells, circuits, and larger 

structures, and their interactions produce a spontaneous orderðan order in 

which there is coordination and coherence in action but at best little top-down 

control.  

9. Conclusion: Hayek and Rand on Epistemology and Politics 

The purpose of this article has been chiefly descriptive and 

explanatory. My goal has been to explain why Rand and Hayek have such 

different views about the efficacy of reason and its role in the case for a free 

society by describing their respective theories of abstraction. Those theories 

belong to the domains of epistemology and philosophy of mind. As an 

Objectivist epistemologist and philosopher of mind, I side with Rand on every 

point of contrast, and consider Hayekôs approach fundamentally wrong-

headed, as the works of mine I have cited will make clear. In any case, these 

are the domains in which their theories must be evaluated. One cannot validly 

argue for the truth of one theory in these domains over the other by reference 

to which provides the best support for political freedom; political philosophy 

is a derivative branch of inquiry, dependent on prior assumptions about human 

nature and knowledge. 

That said, I believe that Randôs theory of concepts supports a view of 

knowledge and mental functioning that in turn provides the strongest support 

for individualism and freedom. On her theory, individuals have voluntary 

choice over the exercise of their conceptual faculties. Those who take 

responsibility for thinking, and for acting on the basis of their reason, need 

freedom from those who donôt; and since knowledge is contextual and error is 

possible, individuals need the freedom to agree or disagree with others and to 

act independently. Freedom, she says, ñis the fundamental requirement of 

manôs mind.ò
52

 

Hayekôs view of abstractions, on the other hand, undermines 

individualism by eliminating the basis for a coherent conception of the human 

individual. When he writes about economics and politics, he stresses the 

individual as a possessor of local knowledge and a source of creative 

innovation. But his psychological and epistemological theory implies that 

individuals are less agents than mere crossroads in which genetic, 

physiological, and social influences interact. Just as would-be government 

planners of an economy have no way to govern the economy top-down in a 

rational way, so, for Hayek, the individuals who are the real units of economic 

activity are equally unable to know and govern themselves by reason.  If a 

defense of freedom depends on individualism, and individualism presupposes 

individuals capable of genuine self-direction, Hayek cannot successfully 

defend freedom. He certainly does not provide a moral ideal worth striving 

for. 

                                                           
52  Ayn Rand, ñWhat Is Capitalism?ò in Rand, Capitalism: The Unknown Ideal, p. 17. 
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It might even be accurate to say that these days, the arguments for 

liberal orders and free markets from an economic perspective are 

quite solid and that the next frontier in the battle of ideas is the 

ethical.  

ðDouglas. J. Den Uyl
1
 

 

 

1. Introduction 

What the public requires in terms of an ethical defense of market 

processes is unclear. Economist and anti-consumerist Juliet Schor notes that 

many Americans have reservations about our market-based system, but not in 

a way that ñcoheres into a persuasive, well-articulated critiqueò; instead, she 

recognizes a widespread sense that markets obscure ñworthwhile values and 

ways of living.ò
2
  

Non-academics are not the only ones to have vague misgivings about 

functioning markets. Dan Haybronôs work on happiness is bookended by his 

concerns on how capitalism leads us astray when it comes to what we value. 

Whereas the rest of his book is carefully argued, on this point he admits only 

to the same general discomfort that Schor describes, and recognizes the 

paradox in wanting people to have less freedom for their own good.
3
  

                                                           
1 Douglas J. Den Uyl, ñHomo Moralis,ò Review of Austrian Economics 22 (2009), p. 

349. 

 
2 Juliet B. Schor, ñThe New Politics of Consumption,ò The Boston Review (Summer 

1999), accessed online at: http://bostonreview.net/BR24.3/schor.html. 

 
3 Dan Haybron, The Pursuit of Unhappiness: The Elusive Psychology of Well-Being 

(New York: Oxford University Press, 2008), p. 276.  See also, Ian Maitland, ñVirtuous 

Markets: The Market as School of the Virtues,ò Business Ethics Quarterly 7, no. 1 

(January 1997), pp. 17-31. 

 

http://bostonreview.net/BR24.3/schor.html


Reason Papers Vol. 33 

32 

 

 

Indeed, the references to vague ethical reservations about markets, in 

both academic and popular work, can seem countless and constant. Yet, like 

Haybronôs, they fall short of being full-blown political condemnations of 

market systems. They do not advocate for systems without markets. Their 

concerns do not seem to about exploitation of the poor, nor do they seem to be 

calls for greater redistribution of wealth. As best I can tell, they express this 

concern: Markets are necessary for general affluence, efficiency, and freedom, 

but they also ñappoint valueò in a way that is not rational, fair, or conducive to 

personal satisfaction.  

 The many things that might be meant by ñappoint valueò are not 

easily determined, and this fact is, of course, part of the problem. That we pay 

teachers too little is one example of the sentiment.
4
 That CEOs are paid too 

much is another. Worries about conspicuous consumption are also 

representative of the concern, as is the idea that marketing replaces some of 

our own reasoning about products or best courses of action. The many books 

against advertising contain such concerns.  

 If we were to put these worries in some type of judged debate, they 

might do poorly against the ñarguments for liberal orders and free markets.ò 

Such a debate is unlikely to happen, but as portions of common wisdom, these 

inchoate concerns about the market ñappointing valueò are resilient and need 

to be addressed. They block reception of economic arguments for markets. 

They are the stuff against which ethical arguments must be made. 

In this article I will suggest that Ayn Randôs ethical arguments about 

the value of commoditiesðas seen in her distinction between a commodityôs 

socially objective and philosophically objective valueðfeed into fears the 

public already has about markets. I find it surprising that Randôs way of 

thinking about the value of commodities can be seen to support anti-market 

worries. I will argue that her position on the value of commodities results 

from combining a staunch commitment to individualism with a  

misunderstanding of how prices function in a market.  

 Randôs commitment to individualism interferes with the two-part 

solution I propose to handle common reservations over the market ñappointing 

valueò:  (a) a better understanding of what market prices actually represent 

and (b) a robustly ethical approach to individualsô choices in the market. To 

take a robustly ethical approach to individualsô choices is to evaluate each of 

them according to some articulated standard of value, justifying our critiques 

case by case. I suggest that a political approach defends choices an individual 

has made because they are hers, whereas an ethical approach is able to 

condemn choices without questioning our right to make them.  

My thesis supports what others have recognized: that some wires 

have gotten crossed when it comes to economic and ethical justifications of 

                                                           
4 I donôt mean to hide the incoherence in this point being made when teachers are 

mostly hired by the state. This is just an aspect of popular views. 
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the market.
5
 We think we must approve of anyoneôs free choice in the market 

because they deserve that freedom. I argue that we need to be able to give 

ethical approval (or condemnation) even to choices that we do not doubt ought 

to be free. If we give ourselves permission to take this ethical (and not 

political) perspective, much of the amorphous ñconcernò for what markets 

ñappointò as valuable can be placed on the buyers making the choices in 

question. This might have a number of good effects on the publicôs 

appreciation of markets. I shall begin by providing some background on why 

the issue of value in the market has been confusing for some time, and then 

move on to a discussion of Randôs view.  

2. Ethics and the Market 

Ethicists provide standards for the evaluation of individual choices. An 

ethicist (as I mean to use the term) will insist upon the ability to evaluate the 

true or philosophical value of any product bought at any time by any 

particular person. Was it right for Joe to buy the motorcycle? Ideology about 

the free market tells us that, regardless of the merit of a personôs choices, if 

they are made in a free market, violating no relevant laws or norms, they can 

contribute to general affluence for the rest of us. Does this require that we 

avoid critiquing the merit of a personôs (or businessôs) choices in the market?
 6
   

I have suggested elsewhere that it does not, although it can be difficult to 

juggle economic and ethical standards.
7
 Adam Smith, famously, had no 

difficulty doing so,
8
 though the fact that his critics have been so regularly 

bemused by this is some evidence of how unusual his stance is. What is far 

more common is that ethicists emulate Aristotle, and ethically analyze 

commodities, occupations, and buying behaviors with no appreciation of how 

general affluence comes about.  Aristotle determined, for example, that profit 

is misgotten; philosophers have the most salutary jobs, bee-keepers good ones, 

                                                           
5 Elizabeth Anderson, Values in Ethics and Economics (Cambridge, MA: Harvard 

University Press, 1993).  

 
6 Some of those who are working on the vexed relationship between ethics and 

economics include economist Irene van Straveren, Caring for Economics: An 

Aristotelian Perspective (Delft: Eburon, 1999); and Debra Satz, Why Some Things 

Should Not Be for Sale: The Moral Limits of Markets (New York: Oxford University 

Press, 2010). 

 
7 Jennifer Baker, ñVirtue and Behavior: Incorporating Ethical Theory into Models of 

Choice,ò Review of Social Economy 67, no. 1 (2009), pp. 3-24. 

 
8  As explained by Dogan Gocmen, The Adam Smith Problem: Reconciling Human 

Nature and Society in The Theory of Moral Sentiments and Wealth of Nations, 

International Library of Economics (I. B. Taurus and Co. Ltd.: London, 2007). 
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shepherds middling ones, and sales people unconscionable ones; and honey 

and wool are good purchases, whereas items for conspicuous consumption are 

bad.
9
  Like Aristotle, Rand, as an ethicist, is well poised to describe what she 

calls the objective philosophical value of certain commodities. About 

airplanes, for example, she writes ñit can be rationally provedò they are ñof 

immeasurably greater value to man (to man at his best) than the bicycle.ò
10

 

Like Aristotle, Rand generates her compliment by invoking her standard for 

human excellence.  

 Unlike Aristotle, Rand does not deem philosophically objective value 

to be the only type of value we ought to recognize in the market. Post-

invisible hand story, we know better than to oversimplify like Aristotle and 

assimilate good behavior to good economic outcomes. Rand suggests a second 

category of value, ñsocially objective value,ò in order to capture the popular 

appeal of bicycles, Elvis, and the like.  I will argue that there is a need for 

distinguishing philosophically objective value from pricing in the market, but 

that Randôs category of socially objective value misleads us.  

 

3. Rand on the Philosophically and Socially Objective Value of 

Commodities 

Rand writes that by ñphilosophically objective,ò she means ña value 

estimate from the standpoint of the best possible to man, i.e., by the criterion 

of the most rational mind possessing the greatest knowledge, in a given 

category, in a given period, and in defined context (nothing can be estimated 

in an undefined context).ò
11

 She emphasizes that as objectively determinable 

as value is, these determinations vary considerably, context to context. But, 

again, as with Aristotle who is capable of judging a personôs situation, Rand 

also has a more general and generally recognizable context in mind as she 

shows with her conclusion about airplanes. Aristotle does the same thing: 

objective or philosophical value is assessed by the standard of man at his best. 

Man-not-at-his-best, however, will be making types of consumer choices 

other than those that philosophically astute people do. Aristotle finds these 

choices subpar and condemnable.
12

  

                                                           
9 See Aristotle, The Politics, trans. Ernest Barker (Oxford: Oxford University Press, 

1995), I.10.1258b; I.9.1257a; I.8.1256a. 

 
10 Ayn Rand, ñWhat Is Capitalism?ò Capitalism: The Unknown Ideal (New York: 

Penguin Books, 1967), p. 23. 

 
11 Rand, ñWhat Is Capitalism?ò p. 23. 

 
12 Aristotle states: ñSome menò believe that ñmere acquisition is the object of 

household management,ò and the cause of this state of mind is ñconcern about living, 

rather than living well.ò These men occupy themselves ñwholly in the making of 

money,ò and their enjoyment depends on ñsuperfluity.ò Furthermore, ñif they cannot 

get (such superfluity) by the art of acquisition, they attempt to by other means, using 
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Randôs commitment to individualism is apparent in contrast to 

Aristotleôs view, though. Whereas Aristotle warns that, without philosophy, 

consumer goods valued without limit lead to emptiness and dissatisfaction, 

Rand seems to assume that, with or without her philosophy being utilized, 

people buy what satisfies them. She points out that a person with limited 

reading skills has no ñreasonò to buy the ñobjectivelyò valuable works of 

Victor Hugo. In another example, she explains that ña microscope is of no 

value to a little stenographer struggling to make a living; a lipstick is; a 

lipstick, to her, may mean the difference between self-confidence and self-

doubt, between glamour and drudgery,ò despite her claim that ñit can be 

rationally demonstrated that microscopes are scientifically more valuable than 

lipstick.ò
13

 The lipstick purchase is a success. The glamour is obtained. People 

with tastes unlike Randôs achieve pleasure from their Elvis records. Aristotle, 

though, would be chary of things bought for the sake of glamour and 

concerned about people with poor morals getting worse from their enjoyment 

of rock and roll. Rand respects individual choices in a way Aristotle does not.  

In doing this, Rand avoids one of three general mistakes that an 

ethicist can make in offering up an ñethicalò evaluation of a purchasing 

choice. The first of these we might call (following Martha Nussbaum) 

Platonism.
14

 (I discuss the other two mistakes below in Section 4.)  Aristotle 

himself is guilty of it,
15

 and it would be:  

 

(1) The assumption that every person is on the same developmental 

course, and that the only sound purchases are those that a person 

interested in virtue (or philosophy) would benefit from.  

 

Rand is not guilty of (1), as we may take her at her word: ñSince values are 

established contextually, every man must judge for himself, in the context of 

                                                                                                                              
each and every capacity in a way that is not consonant with its natureò; see Aristotle, 

The Politics, I.9.1258a1-20.  Relatedly, he asserts, ñthe proper function of courage, for 

example, is not to produce money but to give confidenceò; see ibid., I.9.1258a17.   

 
13 Rand, ñWhat Is Capitalism?ò p. 25. 

 
14 Martha Nussbaum, Women and Human Development: The Capabilities Approach 

(Cambridge, MA: Cambridge University Press, 2001), p. 118. 

 
15 John Tomasi, for example, describes Aristotleôs ñcivic humanismò as an example of 

an outdated means of justifying political arrangements, as it would involve the 

ñcoercive imposition of some peopleôs values on other peopleò; see John Tomasi, 

Liberalism Beyond Justice: Citizens, Society, and the Boundaries of Political Theory 

(Princeton, NJ: Princeton University Press, 2001), p. 67. 
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his own knowledge, goals, and interests.ò
16

 To underline this point, she makes 

socially objective value its own category of value. Individual judgments (by 

all and sundry) are what underlie a commodityôs ñsocially objective value,ò 

that is, the sum of the individual judgments of all the men involved in trade at 

a given time, the sum of what they value, each in the context of his or her own 

life. Thus, a manufacturer of lipstick may well make a greater fortune than a 

manufacturer of microscopes, even though ñit can be rationally demonstrated 

that microscopes are scientifically more valuable than lipstick.ò The lipstick 

may have more ñsocially objectiveò value.  

I will try to articulate the many downsides of promoting ñsocially 

objective valueò as a category into which popular commodities fall. The 

contrasts between Hayek and Rand are surely well known to close readers of 

each, but I will focus on the more general issue of whether the market 

requires, in its defense, the idea that our collective decisions can be read off 

of, and are revealing of, some type of objective value.  

This, in fact, would be Randôs means of rejecting the vague worries 

about the market that Schor finds so common: Rand would suggest the market 

does appoint value, and in the most legitimate of ways, with the proviso that 

we can distinguish philosophically objective value from market outcomes. 

Here is some of this defense from Rand: 

 

Within every category of goods and services offered on a free 

market, it is the purveyor of the best product at the cheapest price 

who wins the greatest financial rewards in that fieldðnot 

automatically nor immediately nor by fiat, but by virtue of the free 

market, which teaches every participant to look for the objective best 

within the category of his own competence, and penalizes those who 

act on irrational considerations.
17

 

I will use some of the information we have about how we make our 

purchases to support the reasons Hayek offers as to why the idea that a market 

ñdemands the best (the most rational) of every man and rewards him 

accordingly,ò is a misleading description of how buying is done and markets 

work. I will conclude by arguing that it is Hayekôs description of market 

outcomesðnamely, that the market itself is a type of agent that plays a role in 

forming our valuesðthat could mitigate some of the worries that Randôs 

description would only exacerbate.  

 

                                                           
16 Rand, ñWhat Is Capitalism?ò p. 24. 

 
17 Ibid., p. 25, and she continues, ñA free market is a continuous process that cannot be 

held still, an upward process that demands the best (the most rational) of every man 

and rewards him accordingly.ò  
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4. Consumer Research and Rationality 

Decades of research done in consumer choice by marketing experts, 

economists, and psychologists establishes how complicated a matter consumer 

choice (and rationality itself) is. The practices of consumers are not obvious 

nor are they transparentðnot when we are in that role ourselves, nor to a 

floundering company. Models of consumer choice that regard it as a matter of 

deliberate and calculated decision have not held up. By 1979, research done 

by Richard Olshavsky and Donald Granbois was demonstrating that we 

cannot be said simply to purchase things as the result of deliberate and 

calculated decisions.
18

 Frequently, our choices in the market are uninvolved or 

passive. We buy on impulse,
19

 making choices that are simple, easy, non-

analytic, and rapid.
20

 It has been found that we are easily swayed by 

associations we cannot articulate. When interviewed about the items we 

purchase, we do not report consistent rationales, but give responses such as ñI 

like itò or ñI love it.ò Sometimes, the criteria we use remain ñmysterious,ò 

even though when we choose we do so with certainty.
21

  Inarticulable ñcuesò 

can prompt us to buy.
22

 

                                                           
18 Richard W. Olshavsky and Donald H. Granbois, ñConsumer Decision MakingðFact 

or Fiction?ò Journal of Consumer Research 6 (1979), pp. 93-100. 

 
19 D. W. Rook, ñThe Buying Impulse,ò Journal of Consumer Research 14 (1987), pp. 

189ï99. 

 
20 Terence R. Mitchell and Lee Roy Beach, ñ. . . Do I Love Thee? Let Me Count . . .: 

Toward an Understanding of Intuitive and Automatic Decision Making,ò 

Organizational Behavior and Human Decision Processes 47, no. 1 (1990), pp. 1-20. 

 
21 Wayne D. Hoyer, ñAn Examination of Consumer Decision Making for a Common 

Repeat Purchase Product,ò Journal of Consumer Research 11 (1984), pp. 822-29. In 

this study, 120 consumers were observed while making a laundry detergent purchase. 

The results showed that a great majority of consumers (more than 70%) did not 

examine more than one package, did not make comparisons between brands or 

between different sizes within a single brand, and did not examine any shelf tag. The 

observed consumers spent an average of thirteen seconds from entering the aisle until 

making the purchase decision. Finally, when asked why they had made that particular 

brand choice, 91% of the consumers gave a single reason, related to price (e.g., ñItôs 

the cheapest brandò), affect (e.g., ñI love itò), performance (e.g., ñItôs the bestò), or 

social norms (e.g., ñMy wife likes itò). A more recent iteration can be accessed online 

at: http://www.acrwebsite.org/volumes/display.asp?id=6942.   

 
22 Sandy Dawson and Minjeong Kim, ñCues on Apparel Web Sites that Trigger 

Impulse Purchases,ò Journal of Fashion Marketing and Management 14, no. 2 (2010), 

pp. 230-46. 

 

http://www.sciencedirect.com/science?_ob=ArticleURL&_udi=B6V7S-48R16PY-3&_user=513535&_coverDate=07%2F31%2F2003&_rdoc=1&_fmt=high&_orig=search&_sort=d&_docanchor=&view=c&_searchStrId=1443463480&_rerunOrigin=google&_acct=C000025379&_version=1&_urlVersion=0&_userid=513535&md5=63d5d97d2d409e8c5c0796b380079acd#bbib27#bbib27
http://www.sciencedirect.com/science/journal/07495978
http://www.sciencedirect.com/science/journal/07495978
http://www.acrwebsite.org/volumes/display.asp?id=6942
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We make decisions that do not seem prudent. The research program 

on what is termed ñprice-qualityò investigates why we knowingly pay prices 

that are higher than can be justified by the relative quality of various types of 

purchased products. One set of findings suggests that we overpay as a way to 

compensate for our uncertainty about a product. Another suggests that we 

overpay in order to barter for product reliability in the future.
23

 If we pay more 

for a product by Chanel, it is, in part, a way of giving Chanel an incentive to 

keep its products high quality (even if the initial commodity we buy from the 

brand is not).  

We do not respond to advertising in every case, but when we do, the 

effects are pronounced, and not traceable to a cogent rationale.
24

 Advertising 

guides our decisions in cases where we recognize a lack of information on our 

part, and recognize, as well, a degree of ñperceived differentiation among 

brand alternativesò along with ñperceived consequences of a non-optimal 

choice decision.ò
25

 The immediate context matters in terms of what and how 

much we consume: what the item is near, how varied the presentations. 

This is the briefest of summaries, and yet it may be enough to have 

us question the following assumption that underlies the second mistake 

ethicists can make when moralizing about consumer choices:  

 

(2) Consumers can properly be described as evaluating a product 

by ñevaluating facts of realityò through oneôs ñconsciousness 

according to a rational standard of value. (Rational, in this 

context, means: derived from the facts of reality and validated by 

a process of reason.)ò
26

  

 

A non-Randian, more general version of this mistake, and the third one that 

ethicists can make, would also be a very poor fit with the data:  

 

(3) Consumers can properly be described as making their 

choices based on judgments of value. 

                                                           
23 Available online at: http://www.acrwebsite.org/volumes/display.asp?id=6402. 

 
24 Rao H. Unnava and Robert E. Burnkrant, ñAn Imagery Processing View of the Role 

of Pictures in Print Advertisements,ò Journal of Marketing Research 28 (1991), pp. 

226-31. 

 
25 Friedrich Hayek, The Fatal Conceit: The Errors of Socialism (Chicago, IL: 

University of Chicago Press, 1988), p. 95. 

 
26 Rand, ñWhat Is Capitalism?ò p. 23. 

 

http://www.acrwebsite.org/volumes/display.asp?id=6402
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A claim like (3) might seem the only possible way of describing what we do 

when we purchase, but only if there is no alternative. It is so general a 

statement that it may be impossible to keep it from applying to any findings 

researchers have. But such general statements can obscure far better 

alternatives, alternatives that highlight rather than mask the things weôve 

learned about what we are doing when we buy. Letôs turn to Hayek for such 

an alternative. What else might we be able to say consumers are doing, if they 

are not making judgments on the basis of value when they make a purchase? 

 

5. What Are We Judging If Not Value? Hayek on Our Purchases 

The Barbie is for your neighborôs child, whose birthday is coming 

up. You will be missing the party, and so would like to contribute a gift. 

Youôd like to appear thoughtful, but not as if you tried too hard. Youôd like to 

give something to this family that has always been kind to you. As you lift the 

Barbie to get a sense of its heft and to check the innumerable things we do 

when we choose Barbies (Are the colors pleasing? Does it look well-made?); 

you might check the price to see if it is, as you assumed, within the range you 

are comfortable with. If the Barbie were $30, it would reinforce your 

expectation that this will be treated as a nice gift. If it were going for $12, 

youôd think to look for something else, because you want to give the child a 

ñniceò present. If it were $60, you would forgo the idea of buying a gift for the 

neighborôs child altogether, as new possibilities for your spending become 

more ñvibrantò when $60 is at issue.
27

  

What is it, according to Hayek, for the Barbie to be worth $20? He 

explains to us both what it is and what it is not. It is not, he writes in ñThe Use 

of Knowledge in Society,ò ñthat consumers in evaluating (ódemandingô) 

consumersô goods ipso facto also evaluate the means of production which 

enter into the production of these goods.ò Even the best economists can 

casually make such a statement, but they would not mean it literally, Hayek 

continues, because ñtaken literally, this statement is simply untrue. The 

consumers do nothing of the kind.ò
28

  

It seems obvious that when we are making our choices in the store 

aisle, we do not have access to information about the means of production. 

We never will have, nor be able to approximate, the information that 

                                                           
27 This is to use the terminology of experts in consumer choice theory. Mainstream 

texts on consumer choice include Barry Schwartz, The Paradox of Choice (New York: 

HarperCollins, 2003); George Akerlof and Rachel Kranton, Identity Economics: How 

Our Identities Shape Our Work, Wages, and Well-Being (Princeton, NJ: Princeton 

University Press, 2010); Sheena Iyengar, The Art of Choosing (New York: Twelve, 

2010).  

 
28 Friedrich A. Hayek, ñThe Use of Knowledge in Society,ò American Economic 

Review 35, no. 4. (1945), p. 529, reprinted online at the Library of Economics and 

Liberty, accessed online at: http://www.econlib.org/library/Essays/hykKnw1.html. 

http://www.econlib.org/library/Essays/hykKnw1.html
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producers had at the time of production. The precise options available at that 

moment may be lost to the producers themselves. Yet we can assume that the 

producer had, at some time, a keen interest in evaluating her options 

prudently. What is not obvious, but instead counter to the ways we talk about 

buying in the market, is the notion that this judgment, made by the producer, 

is not one that can be connected to the judgment in the store aisle. Hayek 

insists that it is not safe to say that ñthe valuation of the factors of production 

is implied in, or follows necessarily from, the valuation of consumersô 

goods.ò
29

 He is a stickler about the logical point: ñthis, too, is not correct. 

Implication is a logical relationship which can be meaningfully asserted only 

of propositions simultaneously present to one and the same mind.ò
30 

And here 

we see Hayekôs great emphasis, the fulcrum of market processes, the task of 

the economist:  

 

We must show how a solution is produced by the interactions of 

people each of whom possesses only partial knowledge. To assume 

all the knowledge to be given to a single mind in the same manner in 

which we assume it to be given to us as the explaining economists is 

to assume the problem away and to disregard everything that is 

important and significant in the real world.
31

   

     

When it comes to the type of value we are talking aboutðnamely, 

the value of a commodity being sold in the marketðHayek maintains that 

such value is discernible only through ñthe mutual adjustment through 

exchange of the respective (marginal) rates of substitution (or equivalence) 

which different goods or services have for various individuals.ò
32

 Hayek 

needs theorists to recognize that, when it comes to commodities, ñvalue is not 

an attribute or physical property possessed by things themselves,ò but solely 

dependent upon the ability ñto take account, in . . . decisions about the use of 

such things, of the better opportunities others might have for their use.ò
33

 In 

other words, we could not meaningfully assess the value of any commodity 

(as commodity) apart from the price, and price as it appeals to particular 

individuals given specific ends that they have. (Hayek points out that even 

these ends are of different sorts, and constantly shifting.) Price, in the 

incredibly efficient way it does, gives us the information about what others are 

                                                           
29 Ibid. 

 
30 Ibid., pp. 529-30. 

 
31 Ibid., p. 530.  

 
32 Hayek, The Fatal Conceit, p. 95. 

 
33 Ibid. 
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expected to be willing to pay for the opportunity to procure the commodity. 

Individuals bring to the table information that we cannot codify, nor pretend 

that it can be generalizable, readable, or static.  

Note that Hayekôs definition of value offers no way to assess the 

content of the commodity itself. There are two distinct banks of information in 

Hayekôs account: information about the product itself (had by the 

manufacturer or very engaged consumers) and then the information 

consumers collectively provide, in making their appraisal of the relative worth 

of the opportunity that purchasing the commodity might afford. If we fail to 

recognize this distinction, we fail to recognize the role consumers play in 

making the free market work. To suggest consumers are doing more is to open 

the floodgates to the idea that we can rationally plan markets. 

Hayekôs explanation costs us many of our common assumptions 

about what we are doing when we buy. We assume we are assessing value, 

rewarding merit, apprehending and anointing worth. That is what it feels like. 

It poses no problem for Hayek if shoppers misunderstand what they do.  

Market systems accommodate that in practice, but it poses a problem for those 

of us interested in responding to the worries we have about markets 

appointing value.  

There is a strong temptation to read off a collective evaluation from a 

productôs having been sold. The thinking would go: ñSo much Elvis is being 

sold; some need must be being met! We are learning something objective 

about society today, through their consumer choices for Elvis.ò But we see the 

flaw in this thinking, if we turn to the example of water. So much water is 

being sold. Is this how we recognize the value of water? Is it on a par with 

Elvis? We need reminders like these, so that we recognize that the value of a 

commodity is unlike any ñquantity observable by our senses.ò
34

  

6. Appointing Value 

 I began by proposing that what underlies some vague ethical 

dissatisfaction with the market is its ability to ñappoint valueò in ways that are 

irrational, unfair, and unsatisfying. Randôs response to this type of concern is 

to argue that the market reveals objective value, and that those with ethical 

concerns about these results best get over them. Iôve suggested that this 

approach will only stoke the fears the public currently has, as the market 

successes and buying processes that the public already has concerns about are 

merely held up to be even more vaunted than conventionally thought. Not 

only are our teachers paid enough, but it is objectively the case that they are. 

(I recognize that Randôs category of philosophically objective value might 

make another judgment about teachers, but how that category interacts with 

socially objective value is something on which I am very unclear.)  

What frightens people about markets is surely the impression that we 

have so little control over the outcomes. Value is being appointed through a 

                                                           
34 Ibid. 
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process we cannot control or guide. People might buy O. J. Simpsonôs book, 

and viewers might watch an interview with Casey Anthony.
35

  But if we begin 

to think of prices as part of a signaling apparatus rather than as a system by 

which we grant value to commodities in some collective way, we might 

manage to accomplish a few things: 

¶ We could make better sense of changes in price as the waning and 

ebbing of offered opportunities.
36

 

¶ Rather than being outraged by the price of things, or the things 

bought, we could focus on alternative opportunities, including other 

courses of action (such as not using a car that requires gas).  

¶ We would shift our focus from a personified ñmarketò that is doing 

things to us, and begin to focus on what we are doing as buyers and 

sellers.  

The last possibility above is the one where I see an opportunity for 

traditional ethical thought. Ethicists have been frightened away from making 

such judgments, because we have confused a political justification of 

individual rights and markets themselves with traditional ethical analysis. If 

we recognize that we are not undermining defenses of rights or economic 

theory when we moralize about products, companies, or consumption, we will 

be able to give robust ethical critiques of each. I do not pretend that ethical 

evaluation will change the cultural issues that critics like Schor are focused 

upon, but the encouragement of it will shift the burden from the market itself 

to us. If we see philosophical value being dishonored and discouraged by 

advertising, in companies, or by our peers, we can develop a defense of 

philosophical value and target it properly. We would be aiming our greater 

                                                           
35 O. J. Simpson wrote a description of the murders he was acquitted of in his 2007 

intended-to-be memoir If I Did It: Confessions of the Murderer. Regan Books printed 

400,000 copies of the book, but due to public outcry, cancelled their sale; see James 

Wolcott, ñMurder He Wrote, (Sort Of),ò Vanity Fair, January 22, 2007, accessed 

online at:  http://www.vanityfair.com/culture/features/2007/01/ojsimpson200701.    

Casey Anthony was acquitted of murdering her child in Florida in 2011, and 

the public has carefully monitored whether the media is going to pay for an interview 

with her. ABC News disclosed that they had paid for photographs prior to the trial. The 

ethics of payment to a person charged with a crime has been discussed in relation to 

this case in places such as The New York Times; see, e.g., Jeremy Peters, ñPaying for 

News? Itôs Nothing New,ò The New York Times, August 6, 2011, accessed online at: 

http://www.nytimes.com/2011/08/07/sunday-review/paying-for-news-its-nothing-

new.html?pagewanted=all. 

 
36 And it is not as if this proposal has not been made in other forms. Debra Satz rejects 

the idea of one ñbest understandingò of types of commodities. She worries that this is 

too controversial, and she also worries ñthat there is only a tenuous connection in most 

cases between the meaning we give to a good and its distribution in a marketò; see 

Debra Satz, Why Some Things Should Not Be for Sale, p. 81. 

http://www.vanityfair.com/culture/features/2007/01/ojsimpson200701
http://www.nytimes.com/2011/08/07/sunday-review/paying-for-news-its-nothing-new.html?pagewanted=all
http://www.nytimes.com/2011/08/07/sunday-review/paying-for-news-its-nothing-new.html?pagewanted=all
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scrutiny not at the market, which is no more than each of us plopping the 

bananas in our cart when they catch our eye, but at the people making choices. 

Going forward, I would thus propose we adopt this assumption, which avoids 

the three mistakes that ethicists can make (as discussed above in Sections 3 

and 4) when assessing our purchasing choices:  

 

(4) Consumers presented with priced commodities are presented with 

a time-based opportunity based on information only the agent herself 

can access. Consumers, like all agents, are best guided by 

commitment to ethical behavior, which occurs when they open their 

rationales and behavior to the scrutiny moral growth requires.  
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1. Introduction and Conceptual Clarifications 

In this article I shall look at the issue of moral dilemmas and attempt to 

analyze its implications for the structure of normative moral systems. My 

contention is that the phenomenon of moral dilemmas, though real and 

capable of placing us under two or more jointly unsatisfiable obligations (or 

duties, moral requirements, etc.), should not be considered a defect of 

rationality that requires eradication, but, on the contrary, can and should be 

accepted as an integral part of the application of moral systems, a part 

oftentimes capable of playing an important corrective role. 

In arguing for the above-mentioned conclusion, I shall look at two 

distinct criteria of consistency
1
 that can be applied to the assessment of a 

given moral systemðthey are both based on certain standard principles of 

deontic logic, the second incorporating some significant insights from the 

field of modal logic. The first criterion assumes that a satisfactory moral 

system, if properly followed, cannot allow for the occurrence of genuine, 

irresolvable moral conflicts in the actual world; it can allow for the occurrence 

of apparent or prima facie moral conflicts, but in such cases it must firmly 

point toward one specific course of action among a pair or a range of 

apparently conflicting options. The second criterion, on the other hand, counts 

among consistent moral systems those which allow irresolvable moral 

conflicts in the actual world, but also holds that there are possible worlds in 

which no such conflicts occur. 

My thesis is that the second criterion should be endorsed as the more 

plausible of the two, but some of my remarks are intended to suggest that on a 

                                                           
1 By consistency I mean the absence of logical contradictions in a given theoretical 

system, which in the case of moral systems translates into the non-existence of 

situations in which it is logically impossible to meet all of the moral obligations that a 

given system imposes upon its adherent.    
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sufficiently strict formulation of what qualifies as genuine adherence to a 

given moral system, the respective roles that these two criteria assign to moral 

dilemmas appear quite similar. Having described the overall structure of my 

work, let me now introduce a few further conceptual clarifications pertinent to 

the issues at hand. 

The category of normative systems that I consider to be relevant to my 

analysis are rationalist moral systems, by which I mean systems whose 

principles are to be discovered or constructed by means of the intellect or, 

more specifically, by means of informal deductive reasoning. Some further, 

more detailed formal characteristics of rationalist moral systems are specified 

by Alan Donagan, who writes that 

 

(1) they [the systems in question] rest on a few fundamental 

principles . . . , which are advanced as true without exception; (2) 

each of these principles lays down some condition upon all human 

action as being required by practical reason; (3) those principles do 

not constitute a set of axioms, from which all the remaining moral 

precepts of the theory can be deduced; but, rather, (4) the remaining 

moral precepts are deduced from the fundamental principles by way 

of additional premises specifying further the conditions those 

principles lay down as required of all human action.
2
 

 

As regards the definition of moral dilemma that I shall adopt here, I rely 

on the summary of the phenomenon in question provided by Ragnar Ohlsson: 

 

In a moral dilemma, the agent acts wrongly whatever he does. Either 

all available alternatives are forbidden, or two or more actions that 

cannot conjointly be performed are morally required in the same 

situation, or one and the same action is both forbidden and absolutely 

obligatory.
3
 

 

2. The First Criterion  

The first criterion of consistency that I shall look at (hereafter called ñthe 

first criterionò) assumes that a consistent moral system, if properly followed, 

cannot allow for the occurrence of genuine, irresolvable moral conflicts in the 

actual world. However, as one of my guiding presuppositions is that since 

moral conflicts are real, it seems to follow from this criterion that although 

they initially create an impression of logical inconsistency, a well-formed 

normative system which allows for their occurrence should also allow for 

                                                           
2 Alan Donagan, ñConsistency in Rationalist Moral Systemsò Journal of Philosophy 81 

(1984), p. 293. 

 
3 Ragnar Ohlsson, ñWho Can Accept Moral Dilemmas?ò Journal of Philosophy 90 

(1993), p. 405. 
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explaining away this impression. Thus, we should ask ourselves: When does a 

dilemma arise and what rationalist-friendly explanations for its appearance 

can be adduced? 

Two articles written by Bernard Williams in the mid-1960s seem to offer 

some suggestions on how to answer the first part of the above question. In 

ñEthical Consistency,ò
4
 Williams can be read as saying that a mark of a 

genuine moral dilemma is the feeling of regret that follows the decision to act 

on one of two or more conjointly unsatisfiable obligations; in other words, 

acting on one of two or more apparently conflicting oughts does not eliminate 

the other ought(s) from the scene. In ñConsistency and Realism,ò
5
 on the other 

hand, he points to situations in which the agent is unable even to reach the 

stage of feeling regret, since, all things considered, he is in a position where 

no reasons capable of justifying one rather than another course of action are 

forthcoming. Williamsôs intention is to use these remarks to question the 

viability of moral realism, but I believe that they could be used in attempts to 

undermine rationalism as well, since they suggest that there exist difficult 

moral scenarios in which reason, intellect, or deduction can offer us only little 

or no help. 

Philippa Foot presents some arguments aimed at countering Williamsôs 

objections, which might be useful in elucidating the sense in which a dilemma 

can be seen as something less than an irresolvable moral conflict.
6
 She 

distinguishes between, as she puts it, type 1 and type 2 ought statements. Type 

1 ought statements assert that one ought to do a certain thing in virtue of 

certain specific reasons. Thus, when an agent is confronted with a dilemma, 

he is also confronted with diverse reasons for actionðbut even if one of them 

ultimately prevails, it does not follow that the other ceases to be a good 

reason, and the agentôs awareness of that fact might make him feel regret for 

not actualizing certain positive outcome(s). The regret in question, however, 

constitutes an emotional remainder, not a logical remainder, so we need not 

think that failure to act on one of the jointly unsatisfiable type 1 ought 

statements impugns the power of our moral intellect or indicates an 

inconsistency in the moral system to which we adhere. By way of further 

conceptual clarification, in this context I use the phrase ñlogical remainderò to 

refer to a reason that, in hindsight, required being acted upon on pain of 

inconsistency. ñEmotional remainder,ò on the other hand, refers to a reason 

that, in hindsight, required being acted upon on pain of sacrificing a certain 

value (and feeling a subsequent painful sensation of loss), though the 

                                                           
4 Bernard Williams, ñEthical Consistency,ò Proceedings of the Aristotelian Society 39 

(1965), pp. 103-24. 

 
5 Bernard Williams, ñConsistency and Realism,ò Proceedings of the Aristotelian 

Society 40 (1966), pp. 187-206. 

 
6 Philippa Foot, ñMoral Realism and Moral Dilemma,ò Journal of Philosophy 80 

(1983), pp. 384-86. 
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attainment of this value was not logically required by a given normative 

system. 

Type 2 ought statements, on the other hand, assert not what one ought to 

do in virtue of any specific reason (or the corresponding duty, obligation, 

moral principle, etc.), but what one ought to do all things considered. If, 

having applied the entire strength of oneôs rational faculties, one still faces a 

pair of obligatory alternatives, neither of which is less significant than the 

other, then it seems that no type 2 ought statement is forthcoming. 

Consequently, the worry here could be that one is following an inconsistent 

system of moral guidance, which should be revised and perhaps based on 

something more than pure deductive reasoning, just as an experiment yielding 

inconsistent results can be thought to be based on a defective procedure. 

However, there seems to be in principle no reason to suppose that the 

structure of the moral domain is the same as the structure of, say, the 

experimental domain. As Foot points out, it is not an unfamiliar idea that the 

former may include an element of incommensurability (this is not to say, of 

course, that considerations of incommensurability were not raised in relation 

to the latter area as well). Perhaps the aforementioned scenarios, in which 

there is seemingly nothing conclusive to be said in favor of either of the 

jointly unsatisfiable obligations, should be recognized as containing no truth 

of the matter as to which action is the proper one, the morally correct one.  

Having said that, though, it is now crucial to investigate whether 

incommensurability should be treated as a friend of rationalism or as its 

enemy. 

At this point, it might be worthwhile explicitly to unpack the term in 

question. By incommensurability with regard to a given set of values I mean 

the impossibility of reducing those values to a common normative 

denominator, which implies the inability to judge them according to the three 

standard comparative relations (ñbetter than,ò ñworse than,ò and ñequally 

goodò). The main worry here is that, in cases where the values among which a 

choice is to be made are genuinely incommensurable, practical reason or 

intellect could be seen as incapable of offering us any final guidance, that is, 

incapable of performing an act of comparison against a common standard. It is 

therefore important to look at the purported examples of such cases and see 

whether the difficulties about decision-making that they induce can be said to 

expose any deficiencies of rationalism. 

Let us begin with the familiar example known as ñSophieôs Choice.ò
7
 It 

involves a scenario in which a woman is forced by a concentration camp 

guard to choose which of her two children is to be spared and which is to be 

killed. Extra poignancy is added to the situation by the fact that Sophieôs 

refusal to make a choice will result in both children being killedða factor that 

provides her with an irrefutable reason to act rather than remain passive.  Is 

                                                           
7 See William Styron, Sophieôs Choice (New York: Bantam Books, 1980); Patricia 

Greenspan, ñMoral Dilemmas and Guilt,ò Philosophical Studies 43 (1983), pp. 117-25. 
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this a bona fide case of incommensurability in morality? On a closer look, it 

seems that rather than being a genuine instance of a choice between 

incommensurable values, the scenario under discussion contains an instance 

of a choice between incomparable outcomes, each of which essentially 

exemplifies an attachment to the same set of valuesðin this case, maternal 

love, familial devotion, care, etc. Thus, it appears plausible to conclude that 

Sophieôs predicament is not a moral dilemma, but a practical dilemmaðit no 

longer belongs to an area in which moral reasons play any action-guiding role, 

so it should not be taken as potentially damaging to the viability of 

rationalism. 

A caveat might be in place here: moral reasons do not play any action-

guiding role in the situation in question only if we assume that Sophie is able 

to bring herself to make a choice (provided that she really does not consider 

one of her children to be more valuable than the other). If, however, we 

assume her to be unable to do so
8
 (since, e.g., we conceive of her as incapable 

of living with herself whatever she chooses), then we might consider her 

rejection of the original choice as the recognition of a moral reason not to play 

an active part in condemning any of her children to death, a reason sufficient 

to trump the disvalue of carrying on her life with neither of them at her side. 

Such a decision would indicate that within the moral system to which Sophie 

adheres, it is possible to compare the worth of acceptance and the worth of 

rejection of the original choice with respect to the yardstick of some more 

comprehensive value, even if that valueôs name does not figure in any 

commonly known moral dictionary.
9
 Such an analysis rules out the possibility 

of the scenario in questionôs involving an instance of value incom-

mensurability. 

And yet, one might insist that a dilemma where two jointly unsatisfiable 

outcomes are generated by a single norm or by oneôs attachment to a single 

value is still a moral dilemma after all. Such a claim, however, would require 

specifying the element responsible for making a potential resolution in such 

cases difficult to find. It cannot be a difficulty associated with value choice, 

since such a possibility is ruled out by definition. Perhaps it can be a difficulty 

stemming from the fact that the conflicting outcomes at hand are sufficiently 

different or directed at sufficiently distinct objects? In Sophieôs case, for 

instance, such a characterization could apply to her children. 

This, I believe, is only an ostensible problem. Its appearance seems to 

hinge on the fact that the descriptions of such putatively problematic scenarios 

                                                           
8 In a strict sense, her inability to choose which of her children to save is a choice in 

itself. Likewise, if her resultant passivity is to be thought of as more than a result of 

being incapacitated by fear, then there is clearly a conscious mental activity behind it.    

 
9 Ruth Chang, ñPutting Together Morality and Well-Being,ò in Practical Conflicts: 

New Philosophical Essays, ed. Peter Baumann and Monika Betzler (Cambridge, MA: 

Cambridge University Press, 2004), pp. 118-58. 
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are too coarse-grained. Take another case involving what seems to be a pair of 

incomparable outcomes stemming from adherence to a single value or moral 

principleða conflict between fulfilling a promise made to oneôs mother and 

fulfilling a promise made to oneôs best friend. My contention is that unless the 

value in question can be further subdivided into, say, the value of being 

dependable in family dealings and the value of being dependable in dealings 

with friends (with one of these values trumping the other), there is no moral 

reason to prefer one outcome rather than another and either is equally 

justifiable. I take Sophieôs case to admit of a parallel solution: unless one of 

her children exemplifies some special moral qualities, she can justifiably 

choose to save either of them, even though that may not alleviate her 

subsequent grief and possible (emotional) regret. In both cases the crucial 

point is to make the description of the situation as fine-grained as oneôs moral 

sensibilities allow. This seems to me sufficient to ensure that none of the 

above scenarios is capable of harming the viability of rationalism.    

There are, however, other familiar dilemmatic stories, whose 

harmlessness might be more difficult to establish. Cases such as that of 

Antigone
10

 (who has to choose between burying her brother, thus performing 

duties given by gods, and refraining from doing so, thus respecting the order 

of her king) or that of Sartreôs student
11

 (who is torn between going to 

England to join the Free French and staying with his mother and helping her 

to live), seem to be more likely candidates for exhibiting pairs of authentically 

incommensurable choices. The origin of this authenticity is the fact that the 

sets of values among which the heroes of the aforementioned stories must 

choose are grounded in obligations (or duties, principles, etc.) stemming from 

different sources,
12

 whose lexical ordering seems implausible. 

If, given such predicaments, deductive reasoning offers us no decisive 

push in either direction, then it appears that genuine incommensurability can 

threaten to render rationalist moral systems incomplete or otherwise deficient. 

Similar conclusions can be taken to follow, for example, from Simon 

Blackburnôs discussion of dilemmas.
13

 According to Blackburn, as soon as an 

agent finds himself in a stable quandary (that is, in a situation where one does 

not know how to act and where no ñfurther exercise of thought or imagination 

                                                           
10 Sophocles, ñAntigone,ò in The Tragedies of Sophocles, trans. Richard C. Jebb 

(Cambridge, MA: Cambridge University Press, 1917). 

 
11 Jean-Paul Sartre, ñExistentialism Is a Humanism,ò in Existentialism from Dostoevsky 

to Sartre, ed. Walter Kaufmann, trans. Philip Mairet (New York: Meridian, 1957 

[1946]), pp. 287ï311. 

 
12 E. J. Lemmon, ñMoral Dilemmas,ò The Philosophical Review 70 (1962), pp. 139-58. 

 
13 Simon Blackburn, ñDilemmas: Dithering, Plumping, and Grief,ò in Moral Dilemmas 

and Moral Theory, ed. H. E. Mason (New York: Oxford University Press, 1996), pp. 

127-39. 
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can reasonably be expected to alter thisò), he has no option but to plump for 

one alternative. Here is how Blackburn contrasts plumping with choosing (and 

also with reasoning): 

 

I say ñplumpò deliberately, because saying that you have to choose 

carries a bad implicature. Choice is a process that invokes reasons. 

But the reasoning is all in before the case is describable as a stable 

agentôs quandary.[
14

] It is because the reasoning leaves no ranking of 

alternatives, and because this is seen to be irremediable, that there is 

nothing left to do but plump.
15

  

 

 So the worry is that in cases of stable quandary, rationalism is unable to 

propose any alternative to plumping, thus effectively admitting defeat. But is 

that really so? I believe that the answer is no, but before arguing for it, let me 

bring into focus another, crucial distinction, drawn from St. Thomas Aquinas, 

the distinction between moral conflicts simpliciter and moral conflicts 

secundum quid. Donagan describes the issue in question in the following 

informative way: 

A moral system allows perplexity (or conflict of duties) simpliciter if 

and only if situations to which it applies are possible, in which 

somebody would find himself able to obey one of its precepts only if 

he violated another, even though he had up to then obeyed all of 

them. For reasons already given, Aquinas held that any moral system 

that allows perplexity simpliciter must be inconsistent. By contrast, a 

system allows perplexity (or conflict of duties) secundum quid if and 

only if situations to which it applies are possible in which, as a result 

of violating one or more of its precepts, somebody would find that 

there is a precept he can obey only if he violates another.
16

 

The above distinction highlights the importance of retrospective 

evaluation of our moral lives. This, in turn, suggests a new perspective from 

which to analyze the apparently irresolvable moral conflicts. So perhaps 

Blackburn is right in claiming that in stable quandaries reason has little or 

nothing to offer in prospective terms, but it is plausible that it has much to 

offer in retrospective terms. In other words, it should enable the agent to 

                                                           
14 The wording here makes it somewhat unclear as to whether ñstableò qualifies the 

agent or the quandary. However, the broader context of Blackburnôs discussion of the 

problem at hand makes it clear that ñstableò has to qualify the quandary despite the 

imprecise way he states it. 

 
15 Blackburn, ñDilemmas: Dithering, Plumping, and Grief,ò p. 129. 

 
16 Donagan, ñConsistency in Rationalist Moral Systems,ò p. 306. 
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analyze carefully and minutely the way by which he apparently ended up with 

two or more conflicting obligationsðand having performed the said analysis, 

perhaps he will find out that he is actually facing a secundum quid conflict. 

The crucial point here is that the recognition of secundum quid conflicts 

may require quite subtle reasoning. When an irresolvable moral dilemma 

seemingly arises through no guilt of my own (e.g., I had made several 

promises to attend various appointments, but my beloved aunt suddenly got 

sick and I feel that I have a duty to visit and comfort her, and I cannot do all of 

these things due to time constraints), I need to ask myself whether I have 

really not made a moral mistake, even though presumably it was a slight one 

(and hence whether I am not facing a secundum quid rather than a simpliciter 

conflict). Perhaps my guilt is very subtle.  It might, for instance, consist in 

violating a general rule of temperance, saying that one should be careful with 

making promises and avoid burdening oneself with too many of them, 

knowing that one might not find enough time to fulfill them all. 

Such rules, whose violation can result in an irresolvable moral conflict, 

can be subsumed under a general, second-order, meta-prescriptive principle of 

the form ñOne ought to act in such a way that, if one ought to do x and one 

ought to do y, then one can do both x and y,ò
17

 and incorporated as such into a 

viable and consistent rationalist moral system. The recognition of the 

importance of observing this principle highlights the retroactive role that 

reason has to play in an agentôs stable quandaries, where the alternatives and 

values to be chosen from are genuinely incommensurable. 

But can we trace every emergence of authentic value incommensurability 

to our previous infractions of the meta-prescriptive principle mentioned 

above? It seems that if at least one of the scenarios of the sort adduced by 

Blackburn turns out to involve a conflict simpliciter, then rationalism can be 

accused of incompleteness after all. 

I believe that at this point we have to face a clash of intuitions with regard 

to what we expect of rationalism and where we see its limits. On the one hand, 

I do not think it unreasonable to suppose that those who claim that an 

acceptable rationalist moral system must be capable of providing one with a 

solution to absolutely every moral conflict could, in principle, find some 

logically defensible reasons to make a specific, conclusive choice in every 

scenario involving the apparently incommensurable alternatives, only that 

such reasons might plausibly seem too far-fetched.  In the case of Sartreôs 

student, for instance, one could claim that the studentôs familial duties 

definitely override his patriotic duties, since his coming into existence was not 

conditional on the existence of independent France (or any state at all), but it 

was conditional on the existence of his parents, and hence he owes more to his 

family (ceteris paribus, i.e., assuming that it was not abusive, etc.). 

                                                           
17 Ruth Barcan Marcus, ñMoral Dilemmas and Consistency,ò Journal of Philosophy 77 

(1980), p. 135. 
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On the other hand, as I mentioned above, such an extension of rationalism 

could appear unconvincing and redundant. I personally tend to agree with 

such reservations and think that a viable form of a rationalist moral system 

should acknowledge that in the situations where reason favors neither of the 

available alternatives, nor exposes a secundum quid conflict, a disjunctive 

solution is an acceptable option.  In other words, in such situations an agent 

should be allowed to plump. And yet, I do not believe that the system in 

question should be denigrated as a ñwatered-downò form of rationalism.  On 

the contrary, I consider it to be a more comprehensive, multi-level rationalism, 

conscious of the distinction between first-order reasons for choosing a specific 

outcome among those available, and higher-order reasons for choosing either 

arbitrarily or on the basis of non-moral evaluations (e.g., aesthetic, pragmatic, 

etc.) where there are no overriding first-order reasons to prefer any particular 

outcome. 

In this connection, let me spell out more fully what I mean by 

ñdisjunctive solution.ò What I have in mind is a situation in which: (1) the 

competing courses of action, that is, the available disjuncts, can be brought 

under the common denominator of a shared area of concern (e.g., morality, 

aesthetics, efficiency, etc.)
18

; and (2) neither of the disjuncts under 

consideration can be said to promote the value(s) characteristic of the area in 

question more or less than the other. What follows from the above is that there 

is no reason to prefer either course of action, but there is also reason not to try 

to shun making a choice among them, since that would result in actualizing 

neither of the valuable outcomes attainable in the circumstances at hand. 

I think this also addresses the possible criticism that appealing to ñhigher-

orderò principles indicates that rationalism cannot handle value conflicts on its 

own. Such higher-order principles are, in fact, part of any well-formed 

rationalist moral system. All that their ñhigher-orderednessò means is the 

recognition that as soon as it is found that reason (morally) favors neither of 

the alternatives at oneôs disposal and does not reveal a secundum quid 

perplexity, one can justifiably have recourse to extra-moral reasons in making 

oneôs final decision. In this sense, rationalist moral systems are no different 

from, say, rationalist economic systems, where, as soon as it is found that 

there is no reason to prefer either of the alternatives at oneôs disposal on the 

grounds of economic efficiency, it becomes justifiable to tip the balance of 

oneôs choice by appealing to extra-economic grounds.                  

The above contentions should become even more justified if we compare 

cases involving value incommensurability with (presumably) more familiar 

cases of option equality. It does not seem that finding oneself in a situation 

                                                           
18 If this criterion cannot be met, it indicates that a given pair of ostensibly competing 

choices cannot be said to figure in any meaningful choice situation (or, to put it 

proverbially, that the choices in question are as different as chalk and cheese, i.e., too 

different to be compared in any sensible way). Hence, it is a mistake to think that there 

is any relevant choice to be made in such situations. 
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where reason is indifferent to the range of options available indicates any 

deficiency of rationality on the part of the agent (at least in a given context). 

After all, such indifference is part of what defines equality, and it seems too 

much to claim that the notion of genuinely effective reason is incompatible 

with the recognition of equality among certain options.
19

 Consequently, it 

appears that a consistent moral rationalist can admit that there can be 

situations where he is confronted with a set of values with regard to which 

reason remains indifferent, but whose joint actualization he still (subjectively) 

desires. 

To sum up: the criterion of consistency that we looked at assumes that a 

consistent moral system, if properly followed, cannot allow for the occurrence 

of genuine, irresolvable moral conflicts in the actual world. Having analyzed 

it in some detail, can we say that it does justice to the possibilities of any 

viable form of rationalism? Can it accommodate cases of bona fide value 

incommensurability? In one sense it certainly can, namely, by resorting to the 

disjunctive solution; it is, however, very important not to equate this step with 

suggesting the relativistôs ñanything goesò solution. The rationalist, unlike the 

proponent of the ñanything goesò approach, engages in the process of moral 

reasoning, aimed at confirming or disconfirming whether the situation he is 

faced with is one of authentic incommensurability, rather than an instance of a 

secundum quid conflict or a scenario similar to that from Sophieôs Choice. 

Thus, the eventual application of the disjunctive solution requires ruling out 

many other, alternative diagnoses of a given predicament, and that is where 

reason plays an indispensable role.  However, having announced at the outset 

that there is another criterion of consistency that I find more defensible with 

respect to the assessment of a given moral system, let me now conclude the 

present discussion and turn to its analysis. 

 

3. The Second Criterion 

The second criterion of consistency that I shall focus on (hereafter called 

ñthe second criterionò) derives from the meta-prescriptive principle introduced 

in the previous section in order to help recognize and avoid secundum quid 

conflicts. In contrast with this principle, however, it is extended to account not 

only for the quandaries brought about by previous violation of some moral 

precept, but also for those brought about by contingent factors outside of the 

agentôs control. This extension is achieved by shifting the viability of the rule 

ñought implies canò from the actual world to at least one possible world. Ruth 

Barcan Marcus provides the following formulation of the criterion in question: 

                                                           
19 For more on the relation between equality and incommensurability, see, for instance, 

Derek Parfit, Reasons and Persons (Oxford: Oxford University Press, 1984), pp. 430-

31; James Griffin, Well-Being: Its Meaning, Measurement, and Moral Importance 

(Oxford: Clarendon Press, 1986), pp. 80-81; John Broome, ñIs Incommensurability 

Vagueness?ò in Incommensurability, Incomparability, and Practical Reasoning, ed. 

Ruth Chang (Cambridge, MA: Harvard University Press, 1997), pp. 67-89. 
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One ought to act in such a way that, if one ought to do x and one 

ought to do y, then one can do both x and y. But the second-order 

principle is regulative. This second-order óoughtô does not imply 

ócanô. There is no reason to suppose, this being the actual world, that 

we can, individually or collectively, however holy our wills or 

rational our strategies, succeed in wholly avoiding . . . conflict [of 

obligations]. It is not merely failure of will, or failure of reason [that 

produces such conflict]. It is the contingencies of this world.
20

 

Further caveats with regard to my understanding of the principle ñought 

implies canò may be in place here.
21

 Certainly, I do not believe that refocusing 

this principle on possible worlds is appropriate when it comes to non-conflict 

cases. For instance, it is not the case that I ought to save a drowning person if 

I cannot swim (as trying to do so would only result in my drowning and 

nobody being saved), even though there is a possible world in which I can. 

But in non-conflict cases the question of the consistency of a given moral 

system does not arise at all, so there is no need to invoke the second-order 

ñought need not imply canò principle mentioned above. My contention is that 

it should be reserved for dealing with dilemmatic scenarios. In sum, I think 

that next to the standard, first-order precept ñought implies can,ò which 

applies to individual moral injunctions in the actual world, we should 

recognize the second-order, regulative precept which holds that with regard to 

any consistent moral system, ñoughtò needs to distribute over a conjunction in 

at least one possible world. This last point might signify a departure from 

Marcusôs view, who seems to hold that ought does not distribute over a 

conjunction in any possible world.  However, I believe that it is a plausible 

departure, since it appears reasonable to me to claim that if one ought to do A, 

and one ought to do B, and A and B do not conflict with one another, then one 

ought to do both A and B. 

Another criticism one could raise here is that Marcusôs point is purely 

logical and has nothing to do with what we can reasonably expect of agents in 

the actual world. I agree with the first part of the preceding statement, but not 

with the second. It is true that Marcusôs point is theoretical in nature, but since 

it is offered as a recipe for tackling the issue of moral dilemmas, I do not 

believe that we can think of it as divorced from practical considerations. On 

the one hand, it provides relief, but on the other hand, it warns against resting 

on oneôs laurels. That is, it firmly denies that morality requires the near-

impossible, but it also affirms that it requires as much as possible. To expound 

and reiterate, the second criterion says that even if a strict adherent of a given 

moral system finds himself in an irresolvable moral dilemma, he should not 

judge the system in question as inconsistent. This is because the actual world 

                                                           
20 Marcus, ñMoral Dilemmas and Consistency,ò p. 135. 

 
21 As was pointed out to me by an anonymous referee. 
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is full of extraneous influences, which are capable of landing even the most 

careful agent in situations of inextricable conflict. Bearing that in mind, one 

should be content with the thought that the moral system one follows is able to 

resolve every moral dilemma in at least one possible world. However, in order 

to validate the claim of oneôs authentic adherence to a given set of principles, 

one should also strive to make the actual world as close as possible to the 

ideal possible world mentioned above. 

Let us consider one concrete example that might be helpful in elucidating 

the difference between the diagnoses offered by the meta-prescriptive 

principle incorporated into the first criterion and its extended version, 

developed into the second criterion. I start a business with a partner, leaving 

half of the managerial duties in his hands and taking the rest into my own. 

Later, I make some commitments to my family or friends, but then I find out 

that my partner has made a significant blunder and I need to rush to repair it if 

our business is to survive. Again, the quandary of having to decide between 

the values of my professional and personal life might turn out to be a 

secundum quid conflict, since I might have violated a rule which warns 

against entrusting morally consequential decisions to those whom we may 

expect to lack the necessary competences (without at least ensuring ourselves 

against the potential risk beforehand). 

But the same dilemma might have arisen even if I knew that my partner is 

the most competent man in the world. The contingencies of reality are simply 

too numerous and pervasive even for the most prudent and industrious person 

to overcome on every occasion. Thus, even for the most prudent and 

industrious person ñoughtò need not always imply ñcan,ò although his guiding 

principle should be to live in such a way as to preserve the above implication 

as often as possible. 

Further illuminating observations on the rule ñought implies canò are 

presented by Roger Trigg.
22

 He finds it difficult to agree with the claim made 

by authors, such as R. M. Hare, according to which an important element of 

our moral development consists in turning informal rules of thumb into 

concrete, precise precepts ñwith their exceptions definitely laid down.ò
23

 Such 

a view threatens with the assumption that every moral principle must be 

regimented with a ceteris paribus clause. As Trigg writes: 

However precise the rule, it always seems possible to be able to 

invent a situation, however unlikely, where it looks as if we ought to 

break it. There are very few actions which could not be justified if 

the fate of the world depended on what we did. If Hare is right, this 

means that we should not in such situations think of ourselves as 

                                                           
22 Roger Trigg, ñMoral Conflict,ò Mind 80 (1971), pp. 41-55. 

 
23 R. M. Hare, The Language of Morals (Oxford: Oxford University Press, 1952), p. 

51.  
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breaking the rule. We rather modify it, so that it does not apply to 

that particular type of combination of circumstances.
24

 

Why should the incorporation of ceteris paribus clauses into particular 

moral precepts be considered a threat (and a threat to what)? It may be true 

that their introduction can preserve the classical or ñactualistò interpretation of 

the ñought implies canò rule,
25

 but it also undermines the very need for having 

clearly formulated moral principles. The point is that reality often confronts us 

with situations where others things are not equal, and that, given the views of 

people like Hare, invites the practice of inventing exceptions in every more or 

less troublesome context, starting with the former and gradually including 

more and more of the latter. 

Consequently, a moral principle reduces to a summary of all the decisions 

made in the past in specific circumstances, which could help one in being 

ñconsistent in the future if exactly similar situations arise, but as situations 

very often are not exactly similar even in morally relevant ways we still have 

to make up our minds without any rule to guide us.ò
26

 Relying on such 

summaries can be acceptable for an act-utilitarian, who subjects all of his 

actions to the overarching principle of maximizing the impartially and 

quantitatively understood utility (together with all of the numerous problems 

surrounding its formulation and application, which we need not discuss), but 

not to someone who, like Hare, sincerely employs rule-based moral language, 

thereby committing himself to genuinely rule-based moral reasoning. 

Let us recall that the crucial insight offered by the second criterion is that 

an occurrence of a conflict of rules should not immediately be interpreted as 

an indication that the normative system to which they belong is logically 

inconsistent. This interpretation might turn out to be correct if the rules in 

question prescribe doing two mutually incompatible things for theoretical 

reasons, that is, reasons having to do with their logical structureðfor instance, 

if one of them is an absolute injunction to tell the truth and another is an 

absolute injunction not to denounce innocent people. If, however, they 

prescribe doing two mutually incompatible things due, broadly speaking, to 

problems of practical implementation, then the resulting inconsistency is most 

probably not a logical defect of the normative system to which the agent 

adheres, but an inevitable effect of the contingencies of the world. Again, 

according to the second criterion, for a given set of principles to be consistent, 

there needs to be at least one possible world in which the application of that 

set of principles does not yield any dilemmas. A natural further extension of 

                                                           
24 Trigg, ñMoral Conflict,ò p. 41. 

 
25 By the classical or ñactualistò interpretation of the ñought implies canò rule, I mean 

the one according to which ñoughtò always implies ñcanò in the actual world.  

 
26 Trigg, ñMoral Conflict,ò p. 43. 
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this line of reasoning is that one should aim at making the actual world as 

close as possible to that ideal possible world. Hence, the rules comprising the 

moral system of oneôs choice should be treated seriously, that is, kept fixed 

and not modifiable in the face of contingently (though irresolvably) 

dilemmatic situations. 

 Drawing once more on Footôs distinction introduced in the previous 

section, we can say that even though one needs to resort to a type 2 ought 

statement (and thus break one of the conflicting precepts) in order to 

overcome a dilemma, the two jointly unsatisfiable type 1 ought statements 

(each of which corresponds to one of the precepts in question) do not lose 

their force. What is the significance of their retaining this force and how does 

this phenomenon manifest itself? It seems that the main issue here is the 

importance of keeping the moral institutions constituted by the observance of 

the relevant rules strong and stable. Suppose, for instance, that one admits 

that, for the sake of getting out of an otherwise irresolvable quandary, he 

broke the rule of, say, promise-keeping. If such an individual realizes that to 

the extent that something bad happened and some sort of compensation or 

restitution has to be made, he can be said to respect, understand, and recognize 

the binding force of the institution of promise-keeping. This attitude is what 

crucially distinguishes the agent in question from someone who nonchalantly 

breaks his promises due to being totally unconcerned with acting morally.    

The compensatory behavior referred to above might be thought of as 

prompted by feelings such as hesitation, reluctance, or disgust at the moment 

of breaking a given principle and regret, remorse, or guilt after breaking it, but 

such a picture appears to be laden with emotional overtones not at all 

consonant with rationalism. It is better to interpret the need to make redress 

for the wrongs done as indicative of rule internalization, that is, the process of 

embedding and solidifying oneôs own attitudes, beliefs, and values, which 

results in making them genuinely integral to oneôs moral behavior. This, in 

turn, serves to ensure that they are given serious attention whenever the agent 

engages in the process of moral reasoning and that they play a prominent, 

action-guiding role in his ultimate decisions. 

Despite its merits, however, some authors propose alternatives to the 

above story, presumably in an attempt to save the principle ñought implies 

can.ò Hillel Steiner, for instance, argues in a rejoinder to Trigg that in the 

apparently problematic scenarios described by the latter, the agent should be 

thought of neither as breaking nor as modifying a given moral rule. Instead, he 

should be thought of as creating a new rule, since a dilemmatic situation 

confronts him with a new circumstance, and neither of the putatively 

conflicting rules available beforehand was formulated with the intention of 

dealing with such a circumstance. As Steiner writes:   

[A] situation in which factual conditions corresponding to both C and 

C2 exist, is one in which our individual actually confronts a 

circumstanceðnamely, C + C2ðwhich is different from either C or 
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C2. . . . Therefore, moral rules respectively covering what ought to 

be done when C or when C2, do not apply to this situation. What 

applies to this situation is a rule covering what ought to be done 

when C + C2. And this is a different moral rule, enjoying the same 

logical status as the other two.
27

 

But this proposal seems to parallel Hareôs view and share all of its 

objectionable features. Harean prescriptivism conceives of moral development 

as a process whereby commonplace action-guiding practices are turned into 

formalized principles, each with its scope of application precisely spelled out. 

Hence, for instance, it enjoins the observance of a given rule X, but only if 

none of the exceptional circumstances C1, C2, C3 . . . CN obtains. Steinerôs 

suggestion, on the other hand, requires one to include in the description of a 

given rule all specific, morally relevant circumstances constitutive of the 

range of situations that the rule in question is supposed to cover. 

(Consequently, one is supposed to end up with a set of injunctions of the form 

ñapply the rule X only if all the circumstances C1, C2, C3 . . . CN obtain.ò) It 

is not difficult to notice that the two views under discussion are mirror images 

of one another. 

Just as Hareôs position threatens to impose on us an insurmountable task 

of finding and listing infinitely many possible circumstances which override 

the applicability of a given principle, Steinerôs position requires us to 

accomplish an equally insurmountable task of specifying and listing infinitely 

many possible factors that might bear some moral relevance to a given 

principle. Potential combinations of such factors are endless, and Steiner 

seems to acknowledge this fact, but instead of recognizing it as a difficulty for 

his proposal, he enjoins us to grasp the infinite and extract the finite out of it 

(presuming, of course, that the rules of a normative system one adheres to 

should have finite descriptions): 

Indeed, any one factual statement may be partially descriptive of a 

wide range of different circumstances, covered by a correspondingly 

diverse range of moral rules. Consequently, in order to know what 

sort of rule applies in a particular situation, it is vital to ascertain all 

the morally relevant facts about that situation.
28

 

I take it that normative rules are supposed to work prospectively, that is, 

the point of having them is to know how to act in future situations. They 

cannot fulfill this role, however, if we are to invent a new rule for every new 

set of circumstances that we encounter. It appears implausible to suppose that 

such sets of circumstances, in exactly the same form, will occur very often. If, 

                                                           
27 Hillel Steiner, ñMoral Conflict and Prescriptivism,ò Mind 82 (1973), p. 587. 

 
28 Ibid., p. 588. 
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on the other hand, we wish to avert the above problem by specifying all of the 

rules of a given normative system in advance, while at the same time 

respecting the requirements of Steinerôs proposal, then we end up with a 

practical impossibility.  As I have already mentioned, the number of possible 

combinations of circumstances that one can consider is infinite, and it is 

impossible to adhere to a system containing an infinity of rules (or a system 

whose rules have infinite descriptions). 

In sum, the attempts of authors such as Hare and Steiner to save the 

universal applicability of the principle ñought implies canò appear to lead to 

counterintuitive and overambitious conclusions with regard to the nature of 

rational moral thinking. The second criterion, on the contrary, makes very 

good sense of the claim that ñoughtò need not always imply ñcanò (though we 

should strive to ensure that this implication holds as often as possible) and that 

rules can sometimes be broken.  It need not indicate that the system to which 

they belong is logically inconsistent, but it always points toward the sensible 

conclusion that the contingencies of this world may overcome even the most 

sophisticated moral logic.  

 

4. Conclusion 
I have attempted to show that the occurrence of moral dilemmas in the 

course of oneôs life need not imply that the moral system one follows is 

logically inconsistent, regardless of whether assessed against the first or the 

second criterion. In relation to both of these criteria, the emergence of 

dilemmas may play the important role of suggesting what corrective measures 

should be taken in order to avoid similar predicaments in the future. 

In the case of adopting the first criterion, reflecting on an apparently 

dilemmatic situation can reveal a secundum quid conflict, an instance of 

misidentifying a practical conflict as a moral conflict or an instance of genuine 

value incommensurability. Adopting the second criterion, on the other hand, 

in principle enables one to make each of the above discoveries as well, but it 

also allows one to trace the origins of some of the irresolvable moral conflicts 

to the unconquerable contingencies of the actual world.  This is, in my 

opinion, the more plausible approach to take. None of these potential findings 

implies an inconsistency in the set of moral principles one adheres to, but each 

of them offers some clues as to how to restructure oneôs relations with reality 

so that the risk of running into dilemmas is minimized. 
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1. Introduction 

I shall use the following stipulative definition: One person harshly 

treats another if and only if the first intentionally imposes great suffering in a 

short amount of time on the second. Here are some examples: drilling in an 

unanesthetized tooth, branding with a hot iron, violent shaking, repeated 

beatings, car-battery shocks to the genitalia, rape by dogs, anal penetration by 

toilet plungers, jaw breaking by expanding mechanical instrument, sleep 

deprivation, sensory isolation, or the imposition of the feeling of drowning. 

Such treatment is more extreme than that ordinarily accompanying hazing and 

military basic training, although this is not necessarily the case.  

This stipulative definition does not always track ordinary usage. For 

example, we might say that ñPaul Hayes was treated harshly when he received 

a life sentence for a minor forgery (his third felony conviction),ò and this 

sentence does not necessarily involve intense suffering. Some alleged 

counterexamples involve a misunderstanding of the definition. It might be 

claimed that decades ago when unanesthetized teeth were drilled for dental 

purposes, the treatment involved intense suffering but was not harsh 

treatment. However, this does not involve intense suffering being intentionally 

imposed. 

Interrogational harsh treatment is harsh treatment that is done to gain 

information, usually from the person who is harshly treated. Punitive harsh 

treatment is harsh treatment that is done to punish someone, again usually the 

person who is harshly treated. Persons who are harshly treated can validly 

consent to such treatment and it can be imposed on someone who is not 

defenseless. On some accounts, although not ones with which I agree, these 

features distinguish it from torture.  

 Extremely harsh treatment is often considered unjust. On different 

accounts, extremely harsh treatment fails to respect persons because it 

infringes on an absolute right, fails to respect a personôs dignity, constitutes 

cruel or inhumane treatment, violates rules that rational persons would choose 

under fair and equal choosing conditions, or results in a person losing his 

agency to another.
1
 Others respond that in some cases extremely harsh 

                                                           
1 The notion that torture violates an absolute right can be seen in Joel Feinberg, Social 

Philosophy (Englewood Cliffs, NJ: Prentice Hall, 1973), pp. 87-88. The notion that 

torture doesnôt respect persons as morally autonomous agents can be seen in David 
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treatment is just because some individuals forfeit their moral rights against 

extremely harsh treatment or because it is the fair way to distribute a danger 

that was created by the person to be so treated.
2
  

There might be disagreement about whether the above objections to 

extremely harsh treatment posit that it is a type of injustice. If injustice is 

understood to mean violating respect owed to persons, harsh treatment is a 

type of injustice. If injustice is viewed more narrowly, then my interest in this 

article is on, and only on, objections that are injustice-based. 

In this paper, I develop an argument that is designed to sidestep these 

criticisms. That is, I develop an argument that almost every justice theorist can 

accept and that shows that in some cases justice not only permits extremely 

harsh treatment, but also requires it. More specifically, I argue for the 

following.  

 

(1) Permission Thesis: In some cases, justice permits extremely 

harsh treatment. 

                                                                                                                              
Sussman, ñWhatôs Wrong with Torture?ò Philosophy & Public Affairs 33 (2005), pp. 

1-33; Jeffrie Murphy, ñCruel and Unusual Punishments,ò in Jeffrie Murphy, 

Retribution, Justice, and Therapy (Dordrecht: D. Reidel Publishing Company, 1979). 

The notion that some punishments such as torture are cruel and inhumane can be seen 

in Michael Davis, ñThe Moral Justifiability of Torture and Other Cruel, Inhuman, and 

Degrading Treatment,ò International Journal of Applied Philosophy 19 (2005), pp. 

161-78; Michael Davis, Justice in the Shadow of Death (Lanham, MD: Rowman & 

Littlefield, 1996), chaps. 2-3; Jeffrey Reiman, ñJustice, Civilization, and the Death 

Penalty: Answering van den Haag,ò Philosophy & Public Affairs 14 (1985), pp. 115-

48; Hugo Adam Bedau, Death Is Different (Boston, MA: Northeastern University 

Press, 1987), chap. 4. Davis explains that an inhumane punishment is shocking, and a 

shocking punishment is one that treats the criminal as less than a person or that canôt 

be universalized; see Davis, Justice in the Shadow of Death, pp. 36-38. See his similar 

analysis of the wrongness of torture in Michael Davis, ñThe Moral Justifiability of 

Torture and Other Cruel, Inhuman, and Degrading Treatment,ò esp. pp. 167-70. Bedau 

fills out this notion in terms of the duty to respect a personôs social, rational, and 

autonomous nature; see Bedau, Death Is Different, p. 127. The notion that torture is 

wrong because it involves a personôs body being subject to the will in another, that is, 

he effectively loses his agency, can be seen in Sussman, ñWhatôs Wrong with 

Torture?ò pp. 1-33. In the context of warfare, Henry Shue argues that torture is wrong 

insofar as it involves an attack on the defenseless; see Henry Shue, ñTorture,ò 

Philosophy & Public Affairs 9 (1978), pp. 124-43. 

 
2 The former view can be seen in Stephen Kershnar, ñFor Interrogational Torture,ò 

International Journal of Applied Philosophy 19 (2005), pp. 223-41; Stephen Kershnar, 

ñRespect for Persons and the Harsh Treatment of Criminals,ò International Journal of 

Applied Philosophy 18 (2004), pp. 107-108; Stephen Kershnar, Desert, Retribution, 

and Torture (Lanham, MD: University Press of America, 2001), chap. 8. The latter 

view can be seen in Michael Moore, ñTorture and the Balance of Evils,ò in Michael 

Moore, Placing Blame (Oxford: Clarendon Press, 1997), pp. 726-36. 
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(2) Requirement Thesis: In some cases, justice requires 

extremely harsh treatment. 

 

I conclude by bracketing issues of whether consequentialist reasons support 

extremely harsh treatment and whether these reasons are relevant to state and 

private action. Thus, this article does not address the all-things-considered 

moral status of extremely harsh treatment. 

 

2. The Argument for the Permission Thesis 

 

a. Relevant principles 

 I begin by setting out a few principles of justice that almost all of the 

above theorists could accept and then show that they support both the 

Permission Thesis and the Requirement Thesis. These principles are closely 

related to Robert Nozickôs argument for libertarianism in Anarchy, State, and 

Utopia, but are changed so as to avoid some of the objections to his account 

and to libertarianism in general.
3
 One principle is the following: 

   

(3)  Justice as Just Steps: If individuals begin at one just state 

and proceed via just steps to a second state, then the second 

state is just. 

 

ñStateò is short for ñstate of affairs.ò By a ñjust state,ò I mean ñstates in which 

no oneôs moral rights are infringed.ò
4
 A step is an act or a conjunction of acts. 

The idea behind (3) follows from the notion of justice. If justice 

consists of individuals not infringing on moral rights, then if we start with a 

rights-respecting state and proceed via changes in the moral landscape none of 

which infringe on someoneôs right, then we end up with a rights-respecting 

outcome, that is, a just state. Note that my account is independent of the issue 

of what grounds moral rights.  

                                                           
3 Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974), pp. 160-

64. My account is designed to be independent of how people acquire moral rights, 

whether they are absolute, and whether they are undermined by the history of injustice 

that characterizes the current distribution of wealth and resources. The first issue can 

be seen in Jeremy Waldron, The Right to Private Property (Oxford: Clarendon Press, 

1988), chaps. 5-8; Thomas Nagel, ñLibertarianism without Foundations,ò The Yale 

Law Journal 85 (1975), pp. 136-49; and the third in David Lyons, ñThe New Indian 

Claims and Original Rights to Land,ò in Reading Nozick: Essays on Anarchy, State, 

and Utopia, ed. Jeffrey Paul (Totowa, NJ: Rowman & Littlefield, 1981), pp. 355-79. It 

is also designed to be independent of whether exploitation is an independent, 

deontological type of wrongfulness. For an argument that it is, see Alan Wertheimer, 

Exploitation (Princeton, NJ: Princeton University Press, 1996).   

 
4 An objector might assert that justice is a property of acts, not states. In that case, a 

state might include a number of acts, and the state is just if the acts contained within it 

are just.   
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 Given that this account of justice depends on the notion of a just step, 

we need an account of it: 

  

(4) Just Steps as Commitment: If two persons commit to a 

proposal in a correct way, then the step from pre- to post-

proposal situation is just. 

 

A commitment is a promise, consent, or other act that would change the moral 

rights of two or more individuals were it done in a correct way (that is, in a 

valid way). In filling out the notion of a valid commitment, the idea is that a 

commitment is morally binding when the parties give their voluntary and 

informed consent to it.  

Consider some sufficient conditions for when a commitment to a 

proposal is valid. Such a commitment is valid if the parties are morally 

responsible agents, have sufficient knowledge, the commitment is executed 

and mutually beneficial, and does not reflect coercion or coercive pressure. 

Even more specifically, it is valid if the parties are (a) morally responsible 

agents, (b) sufficiently informed about the pre- and post-proposal facts, (c) 

prefer the post- to pre-proposal situation, and (d) execute their commitment, 

and (e) the post-proposal situation is mutually beneficial, (f) does not reflect 

coercive pressure, and (g) is not exploitative. These conditions are probably 

not all necessary. For example, some theorists reject the notion that 

commitments must be mutually beneficial.
5
  

Note that ñjusticeò is used in the specification of a sufficient 

condition for a valid commitment. This does not make my analysis circular, 

because I am not defining or analyzing ñvalid commitment,ò but rather setting 

out one set of sufficient conditions for it. If ñvalid commitmentò means 

ñvoluntary and informed consent or promise,ò then this might be a sufficient 

condition for a just change, but not a circular condition. This assumes that 

óvoluntaryô is not defined or analyzed in terms of justice. This might be the 

case if it is analyzed in terms of the lack of psychological pressure or, perhaps, 

the absence of coercion analyzed in value-free terms. If óvoluntaryô is defined 

or analyzed in terms of justice, then the account is circular and the phrase 

ñvalid commitmentò is misleading. My argument would then have to set out a 

notion of endorsement that is sufficient for justice (perhaps [a] through [g]) 

and then claim that some people endorse their receiving harsh treatment.   

 An objector, such as G. A. Cohen, might argue that an informed-and-

voluntary exchange that moves people from a just state to a second state does 

not guarantee that the second is just or free.
6
 Cohen argues against Nozickôs 

                                                           
5 For example, Charles Fried thinks that unilateral promises are morally binding 

regardless of whether they are beneficial to the promisor; see Charles Fried, Contract 

as Promise (Cambridge, MA: Harvard University Press, 1981), chaps. 1-3. 

 
6 See G. A. Cohen, ñRobert Nozick and Wilt Chamberlain: How Patterns Preserve 

Liberty,ò Erkenntnis 11 (1977), pp. 5-23.   
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claims that (1) whatever arises from a just state by just steps is just and (2) 

fully voluntary transactions are just steps.
7
 Cohen argues that such steps are 

not just unless one assumes that justice is not a matter of satisfying a patterned 

or end-state principle, which begs the question in favor of Nozickôs principles. 

Cohen further argues that because interferences, whether the result of non-

human events or voluntary exchanges, can cause equal coercive pressure on a 

person, such an informed-and-voluntary exchange is not sufficient for liberty. 

Consider, for example, when a wealthy landowner buys all of the property 

around a laborerôs property and builds an insurmountable fence around it. This 

can cause as much interference or coercive pressure as would a landslide that 

had a similar effect. Hence, Cohen concludes, informed-and-voluntary 

exchanges are not obviously sufficient for justice or liberty. His argument also 

applies to an informed-and-voluntary promise or consent. 

 Cohenôs argument fails if there are other reasons to reject the 

patterned and end-state principles. One reason is if something like the 

following picture is true. Justice is thought to capture the respect that is owed 

people in virtue of their being autonomous. This respect is filled out in terms 

of rights.
8
 Because these rights are justified by autonomy and because 

autonomy is best protected by a perimeter within which persons have 

complete control over their bodies and goods, autonomy justifies full capitalist 

rights. This can occur if people can acquire full capitalist rights in unowned 

goods, which then allows them voluntarily to transfer them.   

 Critics have attacked this picture for a number of reasons. Some 

critics claim that the Kantian side-constraints on which the picture rests do not 

exist or are not as stringent as the picture requires. Other critics argue that 

there is no plausible theory of how unowned goods become owned (or owned 

through unilateral action). Still other critics argue that even if these problems 

can be overcome, given that most property comes from a history of violence 

and injustice, such a picture is irrelevant to the actual world. A number of 

critics argue that this picture leaves out important moral considerations such 

as desert, community, and the way in which different moral principles should 

govern different types of goods. Responding to all of these criticisms is a 

book-length project. Let me concede that if any of these objections to the 

above picture holds, my argument is endangered. 

 Here is a claim about valid commitment and an example of it: 

    

                                                                                                                              
 
7 See Nozick, Anarchy, State, and Utopia, p. 151. 

 
8 These rights are to be understood in terms of the moral analogue to Hohfeldian 

claims and, perhaps, powers; see Wesley Newcomb Hohfeld, Fundamental Legal 

Conceptions, ed. Walter Wheeler Cook (New Haven, CT: Yale University Press, 

1919), pp. 35-64.  
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(5) Valid-Commitment Claim: In some cases, persons validly 

commit to extremely harsh treatment. 

 

The cases in which persons might validly commit to extremely harsh 

treatment are cases in which they face a proposal in which extremely harsh 

treatment is the better of the two outcomes. Let us call such cases Extremely-

Harsh-Treatment-Commitment Cases. Here is one such case: 

 

Rapist: A fraternity brother, Stan, brutally rapes a drunken freshman, 

Sarah. Their families later discover that as young men, their fathers 

were friends, having served together in World War II. Given the 

nature of the rape, Stan is sentenced to six years in prison. All of the 

relevant partiesðincluding Sarah, her family, Stan, his family, and 

the surrounding communityðprefer to see Stan harshly treated for a 

short amount of time and then released. Sarah and her family want to 

see Stan understand the same terror and helplessness she felt because 

it will in some way recognize her suffering and vindicate her anger. 

She also doesnôt think there is much to be gained by Stanôs being 

incarcerated through much of his twenties. Stan and his family also 

prefer that he be harshly treated since it will allow him to move on 

with his life and demonstrate his repentance. The community and 

state government also prefer it since it promises significant cost 

savings.   

 

In this case, there is nothing in principle that prevents the parties from validly 

committing to extremely harsh treatment. More specifically, Sarah, Stan, and 

the state satisfy (a) through (g). This type of case is easily generated since we 

simply imagine cases where a person or the state has a right to implement a 

just punishment or other greatly disvalued state and the person facing this 

outcome (roughly) gives free and informed consent to substitute extremely 

harsh treatment for incarceration.  

 An objector might claim that Sarah is likely to be so depressed or 

upset that she is not morally responsible for her consent to permit the 

substitution of extremely harsh treatment. That is, Sarah doesnôt satisfy (a) 

through (g). Itôs not clear that this would be true of all rape victims. Even if it 

is true of all rape victims, one can imagine that her guardian might think the 

agreement satisfies her preferences and is in her interest. This is analogous to 

the way in which her guardian might grant permission for her to participate in 

the police investigation or to undergo surgery unrelated to the attack. With 

these principles in mind, we now turn to the argument for the Permission 

Thesis. 

 

b. Argument for the permission thesis 

 Here is the argument for the Permission Thesis that, in some cases, 

justice permits extremely harsh treatment. The relevant cases for this thesis 

are Extremely-Harsh-Treatment-Commitment Cases: 
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(P1) If individuals begin at one just state and proceed via just 

steps to a second state, then the second state is just. 

(P2) In some cases, individuals begin at one just state without 

extremely harsh treatment and proceed via just steps to a 

second state with extremely harsh treatment. 

(C1) Hence, in some cases, a state with extremely harsh treatment 

is just. [(P1), (P2)] 

(C2) Hence, in some cases, justice permits extremely harsh 

treatment. [(C1)] 

 

Premise (P1) rests on Justice as Steps. Premise (P2) rests on the notion that 

Extremely-Harsh-Treatment-Commitment Cases are possible. Conclusion 

(C2) is a restatement of (C1). Let us turn to some objections to this argument.   

 

c. Objections to the permission thesis 

1. Objection #1: Reject (P1).  An objector might reject (P1). She 

might argue that justice focuses on end-state principles (where justice requires 

a mathematical structure of distribution of some benefit or burden of social 

cooperation but is unconcerned with who gets what) or patterned principles 

(where justice is concerned with the distribution of some benefit or burden of 

social cooperation in accord with some property or properties of individuals).
9
 

The objectorôs likely patterned principle is non-historical, meaning that it 

focuses on some current property (for example, a property had in the current 

time-slice) rather than one that refers to the past. This distinction is a little 

murky since one can have a current property (e.g., positive desert) in virtue of 

what happened in the past (e.g., he sacrificed for others). An example of an 

end-state principle is one that requires wealth to be distributed equally or in 

accord with the difference principle (where benefits and burdens are to be 

distributed equally except where inequality benefits the worst-off group). An 

example of a patterned principle is one that distributes wealth or punishment 

in accord with desert or need.
10

 

                                                           
9 This distinction comes from Nozick, Anarchy, State, and Utopia, pp. 150-60. 

 
10 The Difference Principle comes from John Rawls, A Theory of Justice (Cambridge, 

MA: Harvard University Press, 1971), pp. 75-83. For the role of desert see Joel 

Feinberg, ñJustice and Personal Desert,ò in Joel Feinberg, Doing and Deserving 

(Princeton, NJ: Princeton University Press, 1970), chap. 4; James Rachels, ñWhat 

People Deserve,ò in Justice and Economic Distribution, ed. John Arthur and William 

Shaw, 2nd ed. (Englewood Cliffs, NJ: Prentice Hall, 1991), pp. 136-48. There are other 

accounts, which seem to involve hybrid principles. For example, Bernard Williams and 

Michael Walzer argue that some goods should be distributed according to the type of 

good they are. For example, medicine should be given to the sick. See Bernard 

Williams, ñThe Idea of Equality,ò in Moral Concepts, ed. Joel Feinberg (New York: 

Oxford University Press, 1970), pp. 153-71; Michael Walzer, Spheres of Justice (New 

York: Basic Books, 1983), p. 88 n.   
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One response to this objection is simply to reject these principles. For 

example, because it is hard to imagine that justice is unconcerned with who 

gets what, end-state principles intuitively seem implausible. This is especially 

true if rights are primarily property rights that allocate Hohfeldian elements 

(such as claims) with regard to particular things. Similarly, the most plausible 

time-slice properties are unlikely to ground justice-based claims. A mafia 

leaderôs need for a kidney intuitively seems not to ground a claim in others if 

he spent his early life damaging the kidneys of others as a way of collecting 

his loan-shark debts.
11

 Similarly, a person who deserves a job more because 

he worked harder in developing his skills or sacrificed more to develop those 

skills than his competitors doesnôt seem to have a claim to the job. This is 

particularly true if one of his competitors is more talented.
12

  

A second response is that even if we think that these principles are 

part or all of justice, itôs not clear that they block extremely harsh treatment. 

For example, desert-based theories might well allow for extremely harsh 

treatment. Even the Difference Principle might allow for it since basic 

principles chosen by rational persons under fair and equal choosing conditions 

might allow for such treatment. If the worst-off group is construed more 

broadly than those persons who are harshly treated, the deterrent effect of 

extremely harsh treatment might be a net benefit for them since they are often 

harmed by violent crime, whether directly or indirectly.
13

  

2. Objection #2: Reject (P2). Objection #2a: The state acts 

unjustly because it infringes on inalienable rights.  An objector might 

instead reject (P2). An objector might claim that because autonomy grounds 

rights, these rights are inalienable. The idea here is that since autonomy 

grounds rights, that same ground canôt warrant the loss of autonomy-

protecting rights.
14

 (P2) states that individuals begin at one just state without 

extremely harsh treatment and proceed via just steps to a second state with 

                                                                                                                              
 
11 The idea for this example comes from Fred Feldmanôs discussion of the lunch 

destroyer in his ñAdjusting Utility for Justice: A Consequentialist Reply to the 

Objection from Justice,ò in Fred Feldman, Utilitarianism, Hedonism, and Desert (New 

York: Cambridge University Press, 1997), pp. 154-74, esp. 158-60.  

 
12 I argue for this in Stephen Kershnar, ñGiving Capitalists What They Deserve,ò 

Economics & Philosophy 21 (2005), pp. 65-87.  

 
13 Also, the arguments in the literature donôt rest on claims about end-state or patterned 

principles, and so at the very least any argument in this direction would need to be 

developed. 

 
14 The idea for this objection comes from Jeffrie Murphy, ñCruel and Unusual 

Punishments,ò in Murphy, Retribution, Justice, and Therapy, pp. 223-49. Some 

opponents of torture focus on torture being an assault on the defenseless; see Henry 

Shue, ñTorture.ò It is hard to see how being defenseless, as opposed to be being bad at 

defense, is morally relevant, unless it entails the presence of protective rights.  

 



Reason Papers Vol. 33 

68 

 

 

extremely harsh treatment. However, if harsh treatment can only be arrived at 

via unjust steps, then the type of cases that (P2) focuses on are impossible.  

So, for example, a person could not waive or forfeit a right against 

being lobotomized or a treatment so harsh that it reduces him to the level of an 

animal. Since a harshly treated person is not autonomous, at least during the 

period in which he is harshly treated, the right against extremely harsh 

treatment is inalienable. This objection is independent of whether autonomy is 

viewed as a set of capacities or the exercise of these capacities. 

The first problem with this objection is that certain forms of extremely 

harsh treatment (for example, extreme sensory or sleep deprivation) need not 

eliminate autonomy. In fact they might enhance it by giving the attacker, 

during his recovery, more time and a less distracting atmosphere, via the 

denial of access to other persons and intoxicating substances, by which to 

reshape his beliefs, intentions, and perhaps also desires. Hence, this objection 

only rules out certain types of extremely harsh treatment.  

It might be thought that extremely harsh treatment rules out autonomy 

because the requisite suffering is so great as to rule out self-governed thought. 

However, it is worth distinguishing the short-term and long-term effects of 

extremely harsh treatment. The two need not coincide and extremely harsh 

treatment might increase the likelihood of autonomous thought in the long 

term, perhaps by causing a person to think hard about what sort of person he 

wants to be.   

A critic might claim that this is a breathtaking claim that presents such 

torment as merely a time of ñtime-outò (which is nevertheless expected to 

break down the resolve of fanatics). She might continue by noting that, by all 

reports, extreme sleep deprivation is an agonizing experience (that ultimately 

leads to death), which, like sensory deprivation, undoes the most basic 

capacities of self-directed thought. This description accurately describes the 

effects of extremely harsh treatment. However, it is still possible that the 

extremely harsh treatment causes the individual to reshape his life according 

to self-chosen principles. Perhaps it does so when an individual is 

recuperating and wondering how such a horror could have befallen him. Such 

a scenario is possible, however unlikely. If so, then the long-term effects need 

not involve the elimination of autonomy and it is not harsh treatment per se 

but autonomy-eliminating acts that are wrong. In any case, as I will argue for 

below, not every act that eliminates autonomy is wrong.     

An objector might say, ñLook, it doesnôt matter if autonomy is removed 

forever; what matters is that it is ever removedðno one has the right to 

remove the autonomy of another, no matter how temporary.ò The issue here is 

why a person does not have a right to remove his own autonomy. Among the 

reasons might be because it violates an inalienable right that a person holds 

against himself, is inconsistent with proper self-respect, or turns the victimôs 

agency against himself.  These notions are discussed below.    

The more serious problem with this objection is that it misconstrues the 

nature of rights that are grounded by autonomy. Autonomy includes a 

personôs reflexive choice over whether to continue to be autonomous and, if 
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so, the degree to continue to be autonomous. As a result, autonomy grounds 

the moral standing by which a person may control the shape and continuation 

of his autonomous life. In other words, self-determination permits a being to 

decide whether to continue to be self-determining and, if so, the degree of 

self-determination he shall have in the future. Since autonomy-grounded 

rights protect the choice whether to retain these rights, the rights-protecting 

autonomy may be alienated.  

The objector might respond that the existence of a reflexive right to give 

up oneôs autonomy is inconsistent with the respect for the value of 

autonomy.
15

 The problem with this is that it misconstrues the value of 

autonomy. The value of autonomy does not rest on the notion that one should 

have a maximal amount of control over oneôs life, where the amount of 

control is the product of the significance of the choices and number of choices 

that a person can or does make. On this account autonomy would permit a 

great deal of paternalistic coercion (e.g., banning cigarettes and fatty foods) as 

a means of increasing the duration, and therefore amount, of control over their 

lives. Rather, the value of autonomy has to do with narrative control, the 

ability to shape oneôs life according to self-chosen principles. This can allow 

for a decrease in the number of choices (e.g., via suicide) or a lessening of the 

quality of choices (e.g., via the taking of recreational drugs that dull oneôs 

thought processes), as long as it is done in accord with a personôs own 

principles. Narrative control even allows for the choice to live with lessened 

or no rationality, since continued rationality might not be part of a personôs 

life plan. This is analogous to the way in which an author is autonomous with 

regard to her work when she writes short stories rather than lengthy novels, 

even though the former involves a smaller number of choices about her 

characters and perhaps also less significant choices about them. Narrative 

control requires that a person be able to exercise reflexive control even when 

this disables or eliminates some first-order control.  

Objection #2b: The state acts unjustly because trading down is 

inconsistent with proper self-respect.  A second objection to (P2) is that if 

this account of justice is correct, then a similar trading-down argument can be 

given for using people for medical experimentation, gladiatorial contests, or as 

slaves. The objector might continue that the problem with the trading-down 

argument in these contexts and in the context of extremely harsh treatment is 

that there are certain kinds of treatments of oneself that a person can never 

validly consent to, because they are incompatible with proper self-respect, 

respect for oneôs autonomy, respect for humanity in oneôs person, etc.
16

 The 

                                                           
15 An analogous claim can be seen in John Stuart Mill, who argues that the principle of 

freedom does not allow persons to be free not to be free; see John Stuart Mill, On 

Liberty, ed. Elizabeth Rapaport (Indianapolis, IN: Hackett, 1978), chap. V, sec. 11, pp. 

101-102.  

 
16 For example, John Kleinig argues that torture undermines the very characteristics 

that constitute our human distinctiveness and in so doing humiliates, degrades, and 
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objector might state that to claim that autonomy includes a reflexive choice 

over whether to continue to be autonomous and, if so, the degree to which to 

be autonomous, begs the question against this Kantian account. The latter 

simply does not conceive of the moral significance of autonomy in this way. 

The objector continues by asserting that this account, then, holds that as a 

matter of logic, autonomy does not include within its scope its own 

elimination. This explains why autonomy does not allow people to choose to 

have lobotomies, kill themselves, or sell themselves into slavery.
17

 The 

objector notes that Immanuel Kant provides a similar argument. He argues 

that a slavery contract would result in a loss of contractual powers, thereby 

invalidating the contract itself.
18

  

The problem here is that it is hard to see why autonomy is not reflexive. 

By ñreflexive,ò I mean that ñautonomy can be applied to itself.ò If it is 

reflexive, then one can autonomously sacrifice autonomy. There does not 

appear to be anything in the concept of autonomy that would explain this 

assertion unless one thought autonomy focused on an individualôs having a 

maximal amount of control over oneôs life. One reason to doubt this account, 

as mentioned above, is that it allows for a significant amount of paternalistic 

control. For example, we do not respect persons if we prevent them from 

putting their autonomy (or, more generally, well-being) at risk by volunteering 

for war or to work a dangerous job. A second reason is that it seems to 

confuse a person shaping his life according to self-chosen principles, which is 

at the heart of autonomy, with the requirement that others ensure that his 

principles have a certain content, which is neither at the heart of autonomy nor 

clearly related to autonomy-based respect. Autonomy-based respect requires 

at most that we ensure that a personôs guiding principles are rational, not that 

they maximize his autonomy, capture a certain view of the good life, or have 

other substantive content. If this were not the case, then it is hard to see the 

sense in which they would be chosen by the individual herself.     

The objector might claim that we ensure that a personôs guiding 

principles are rational if we require that the principles be ones that would be 

chosen by rational individuals. One guide to this is the Rawlsian notion that to 

respect a person as an end is to treat him in accord with principles that he and 

others would choose were they perfectly rational and in a fair choosing 

situation.
19

 Here the idea is that such principles would not permit an 

individual to trade down for extremely harsh treatment.  

                                                                                                                              
perverts them; see John Kleinig, ñTicking Bombs and Torture Warrants,ò Deakin Law 

Review 10 (2005), pp. 615-27, esp. p. 619. 

 
17 Mill, On Liberty, ed. Rapaport, pp. 101-102. 

 
18 Immanuel Kant, The Metaphysics of Morals, trans. Mary Gregor (New York: 

Cambridge University Press, 1991), sec. 49, pp. 139-40. 

 
19 Rawls, A Theory of Justice.  
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Another problem is that the Rawlsian approach probably allows for 

trading down. Allowing trading down to occur does not lessen peopleôs equal 

maximal liberty, because it increases rather than decreases options. In 

addition, it likely improves the position of the people who will be so treated 

because they (reasonably) view it as a beneficial transaction. In decreasing the 

amount of crime, terrorism, and other destructive acts, it probably even 

improves the position of the worst-off group, assuming this is a group other 

than those who consent to be harshly treated. In short, then, Rawlsôs approach 

does not clearly capture autonomy-based respect. Even if it does, it likely 

permits trading down into extremely harsh treatment, because doing so is 

consistent with the principles that result from the Original Position.  

Objection #2c: The state acts wrongly because it turns a victimôs 

agency against himself.  David Sussman argues that torture is wrong because 

it forces a victim to turn his agency against himself.
20

 This explains why it is 

worse than other forms of brutality and cruelty:  

Torture does not merely insult or damage its victimôs agency, but 

rather turns such agency against itself, forcing the victim to 

experience herself as helpless yet complicit in her own violation. 

This is not just an assault on or violation of the victimôs autonomy, 

but also a perversion of it, a kind of systematic mockery of the basic 

moral relations that an individual bears both to others and to 

herself.
21

 

  

Sussman also argues that torture is wrong because it involves a person 

experiencing his body ceasing to be his and becoming anotherôs: 

  

In a sense, his body ceases to be his, to be the substance in which he 

expresses his own attitudes, intentions, and feelings in a way that can 

be meaningful for others as a form of self-expression. Since the 

victim cannot effectively reassert himself physically against the 

assault (by fighting, fleeing, or shielding himself), his body becomes 

the medium in which someone else realizes or expresses his 

agency.
22

 

 

On this account, torture results in the victimôs body becoming the medium by 

which someone else realizes or expresses his agency. This objection to torture 

captures an interpretation of the Kantian notion that torture fails to respect the 

                                                           
20 See Sussman, ñWhatôs Wrong with Torture?ò pp. 28-33. A similar argument can be 

seen in Kleinig, ñTicking Bombs and Torture Warrants,ò pp. 619-20.  

 
21 Sussman, ñWhatôs Wrong with Torture?ò p. 30. 

 
22 Ibid., pp. 31-32. 
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dignity of the victim as a rationally self-governing agent.
23

 Let us apply this 

argument to extremely harsh treatment. 

The first problem with this objection is that it is not clear how this 

objection works in cases in which the person imposing harsh treatment seeks 

to impose punishment rather than use the victim to gain information. In such a 

case, the victimôs body is not expressing anyone elseôs agency any more than 

it would be were he an incarcerated prisoner. The second problem is that in 

the trading-down case the victimôs body, if it is expressing someoneôs agency, 

is expressing the agency of the person who is so treated. In particular, it 

expresses his project to avoid a harsher punishment and achieve other goals 

(for example, return to his family).  

Third, even in the case of interrogation, it is hard to see how this 

argument works. If a person is his body, then saying that his body is being 

used against himself just is saying that he is made to do certain things to 

which he does not consent. It is hard to see how this varies from incarceration 

or other involuntary punishments. If a person is not his body, then this is no 

different from using other things he cares about (for example, his familyôs 

well-being, money, and reputation) to leverage someone into doing something 

he does not want to do. This might be objectionable, but it is hard to see what 

is distinctively wrong about extremely harsh treatment as opposed to other 

forms of rights-infringing leverage. Even if we focus on using oneôs body 

against himself, incarceration does a similar thing by confining a personôs 

body and thereby preventing him from leaving.    

Sussman might argue that extremely harsh treatment is wrong 

because it removes autonomy. It does so because of the difficulty of reasoning 

when experiencing extreme pain. If, however, the wrongness of extremely 

harsh treatment is filled out in terms of the removal of autonomy, then the 

extremely harsh treatment is wrong for the same reason that murder, 

involuntary lobotomies, and other reason-ending acts are wrong. This 

undermines Sussmanôs central claim that extremely harsh treatment is 

distinctively wrong.     

Objection #2d: The state acts unjustly because the consent is not 

morally binding.  An objector might claim that the consent in this case is not 

morally binding. One argument is to claim that the consent to extremely harsh 

treatment is invalid because it is analogous to a slavery contract and that the 

latter is invalid. Some philosophers argue that a slavery contract whereby a 

person alienates his autonomy is so irrational as to invalidate the contract. On 

one version of this argument, this is true because of the impossibility of proper 

compensation.
24

 On a second version, the irrationality stems from the 

possibility of unlimited disvalue in the action that the owner might require of 

                                                           
23 Ibid., p. 19. 

 
24 Jean-Jacques Rousseau, The Social Contract, trans. Maurice Cranston (New York: 

Penguin, 1968), p. 55.  
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the person who has abdicated his autonomy.
25

 How one measures disvalue 

depends on oneôs theory of value and the type of value involved. If autonomy 

is intrinsically valuable, then the loss of infinite value would involve a 

comparison between a world (or other value-bearer) where the person has 

autonomy and one where he does not. On a third version, a contractor canôt 

live up to his promise because it is impossible to do so.
26

 On a variant of this 

third version, the promise is impossible to live up to because a person cannot 

transfer partial or complete control over her body to another.
27

  

Even if these arguments show that slavery contracts are invalid, and 

this is doubtful, the same reasons do not invalidate the consent to extremely 

harsh treatment. Contrary to the first version of the argument, proper 

compensation for some harsh treatments is possible. On one account of just 

compensation, for example, it is possible to provide enough compensation so 

that the person to be so treated (or who has been so treated) is indifferent 

between being so treated and compensated and receiving neither. The second 

version also fails. Extremely harsh treatment does not have infinite disvalue, 

particularly when it is limited in means and duration. In general, this version 

rests on a misunderstanding because unless a slavery or an extremely-harsh-

treatment contract affects someone for eternity or affects an infinite number of 

people, it cannot have infinite disvalue. The third version fails as well. 

Because the person to be treated harshly need not voluntarily participate once 

he has consented, the concern about his living up to his promises is irrelevant.    

A second argument is that the consent is invalid because it is 

coerced. To see why this argument fails, consider the following case:  

 

Black Mamba: During an expedition into Africa, a wealthy scientist 

is bitten by a highly venomous black mamba. He is quickly taken to 

the house of a local doctor, who offers to sell him the doctorôs only 

potion of mamba antivenin for the market price. The scientist quickly 

agrees and signs a contract. He is then given the antivenin. After a 

month of lying near death, the scientist recovers. He then refuses to 

pay, arguing that the contract is invalid because his consent was 

coerced.  

 

Absent an exorbitant price that might indicate exploitation, it intuitively seems 

that the scientist has an obligation to pay for the antivenin even though his 

consent was coerced or had coercion-level pressures. If so, then either 

                                                           
25 Arthur Kuflik, ñThe Inalienability of Autonomy,ò Philosophy & Public Affairs 13 

(1984), pp. 284-96. 

 
26 Benedict De Spinoza, Theologico-Political Treatise (New York: Dover, 1951), 

chaps. 17 and 20. 

 
27 Randy Barnett, ñContract Remedies and Inalienable Rights,ò Social Philosophy & 

Policy 4 (1986), pp. 188-89. 
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voluntary consent is not a necessary condition for a morally valid contract or 

voluntariness does not require the availability of reasonable alternative actions 

at the time of the consent.
28

 Either move is available in the case of the 

extremely-harsh-treatment contract. Either the alternative of a worse 

punishment makes the wrongdoerôs consent involuntary, but this does not 

morally invalidate the contract, or the lack of reasonable alternatives, given 

the historical sequence that brought about this situation, is not sufficient to 

make his consent involuntary. 

 A third argument is that the consent is valid but should not be 

enforced by the state because its terms are unfair, exploitative, or 

unconscionable. The exact account of exploitation differs. On one account, a 

contract is exploitative when the stronger party uses his stronger position to 

take an unfair share of the transaction surplus.
29

 The transaction surplus is the 

aggregate benefit to both parties to a contract. On some accounts, an 

exploitative transaction must have one or more of the following features: the 

transaction is to be viewed from an ex ante perspective, the weaker party must 

be desperate, and at least one party believes the contract to be unfair.  

Even if this is a moral reason for the state to refuse to enforce a 

contract, this does not apply to the extremely-harsh-treatment contract. In 

some cases, the person to be so treated gains a fair share of the transaction 

surplus. If a person to be punished is facing a lifetime in prison and isolation 

from his family, then his benefit is the difference in his well-being between 

that state of affairs and one where he is treated extremely harshly. This gain 

might be considerably greater than the gain to the state or the offenderôs 

victim. If so, then the price is not unfair, exploitative, or unconscionable, 

because the state or the victim is not taking an unfair share of the transaction 

surplus. The exploitative nature of an extremely-harsh-treatment contract, 

then, depends on what the baseline treatment is, and this is a contingent fact 

that depends on the circumstances and individual involved.  

The rational gain in the person to be harshly treated also 

distinguishes this type of case from ones in which the person to be so treated 

is mentally ill or making an obvious error in his instrumental reasoning. Such 

an error might occur, for example, if he were to contract with doctors to 

amputate his legs so as to improve his prospects as a panhandler.   

Objection #2e: The state acts unjustly because it expresses 

contempt for a person.  On some completely different accounts of justice, an 

act that is neither exploitative nor rights-infringing can express contempt for a 

                                                           
28 There is an issue as to whether coercion and threats are moralized notions that view 

these entities as involving the other contractorôs acting in an immoral or, perhaps, 

unjust manner. For example, consider Robert Nozick, ñCoercion,ò in Philosophy, 

Science, and Method, ed. Sidney Morgenbesser (New York: St. Martinôs Press, 1969), 

pp. 447-53. 

 
29 The idea for this account comes from Wertheimer, Exploitation.  
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person and thereby fail to respect her as a person.
30

 In general, a behavior is 

expressive of an attitude or proposition just in case it exhibits that attitude or 

puts forth a proposition. This is probably a function of the agentôs motive, 

intent, or the social understanding of her act.
31

 For example, where the agent 

is motivated by the view that the man toward whom she acts has less intrinsic 

value than other persons, she intends to convey that view, and that is how her 

act is generally understood, her act expresses contempt for him. On some 

accounts, this expression is independent of whether the attitude or proposition 

is actually conveyed to an audience on a particular occasion and on some 

accounts on all occasions. In the case of criminals, the contempt likely 

involves the notion that the criminal has less intrinsic value than do other 

persons.  

One response here is that no such attitude is being taken toward the 

person being harshly treated. Rather, this is a case of respecting her choice in 

the context of a fair set of rules. On this account, we respect the person as an 

equal by respecting her decisions. This fits with some Kant-inspired 

justifications of punishment.
32

  

A second response is that the objection misconstrues justice. This is 

because justice focuses on the person who is acted on (that is, the person to be 

harshly treated), not the agent (that is, the person who imposes the treatment). 

                                                           
30 In the context of punishment, this idea can be seen in Thaddeus Metz, ñCensure 

Theory and Intuitions about Punishment,ò Law and Philosophy 19 (2000), pp. 491-

512; Jean Hampton, ñAn Expressive Theory of Retribution,ò in Retributivism and Its 

Critics, ed. Wesley Cragg (Stuttgart: F. Steiner Verlag, 1992), pp. 1-25; Igor 

Primoratz, ñPunishment as Language,ò Philosophy 64 (1989), pp. 187-205. In bringing 

up this theory, I do not mean to endorse it. My view is that, as a non-consequentialist 

justification of punishment, it is superfluous because it presupposes and trivially 

follows from the truth of non-expressive retributivism. For an argument in support of 

this, see Michael Davis, ñPunishment as Language: Misleading Analogy for Desert 

Theorists,ò Law and Philosophy 10 (1991), pp. 311-22.   

 
31 More broadly, this might be a function of the speaker meaning, i.e., what the speaker 

(or punishing body) in uttering a sentence (or imposing a punishment) intends to 

convey to the hearer. The speaker meaning consists of a nested set of intentions. 

Alternatively, this might be a function of meaning of the sentence (or punishment) 

itself. This distinction comes from H. P. Grice, ñMeaning,ò Philosophical Review 66 

(1957), pp. 377-88; H. P. Grice, ñUttererôs Meaning and Intentions,ò Philosophical 

Review 78 (1969), pp. 147-77. A different but still Gricean analysis can be seen in 

Robert Nozickôs discussion of the idea that punishment should express to the 

wrongdoer that his act is wrong and to show him its wrongfulness; see Robert Nozick, 

Philosophical Explanations (Cambridge, MA: Harvard University Press, 1981), pp. 

366-74, esp. p. 371.     

 
32 See, e.g., Herbert Morris, ñPersons and Punishment,ò The Monist 52 (1968), pp. 

475-501; Jeffrie G. Murphy, ñMarxism and Retribution,ò Philosophy & Public Affairs 

2 (1973), pp. 217-43.  
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The focus on the former rather than the latter provides a better explanation of 

what is involved in wronging a person. I think it also provides a better 

explanation of the non-consequentialist liberty that a person has to pursue his 

own projects, but I will not address this issue here. Given that it is a property 

of the person acted on (for example, his suffering or his autonomy) that 

explains why he may not be treated in certain ways, the wrongfulness of 

certain actions is a function of what is done to him. The attitude the agent 

takes toward the person toward whom he acts is relevant to judging the 

agentôs blameworthiness, viciousness, and dangerousness, but not the act 

itself.
33

 This can be seen in how agent-centered theories that focus on things 

such as the rationality of the agentôs action or the intrinsic badness of his 

attitude presuppose that the treatment in question is bad or wrongful, rather 

than explaining it. That certain acts (e.g., rape and battery) fail properly to 

respect a person at least in part explains why desiring, intending, or willing 

them is wrong or bad. 

Third, even if extremely harsh treatment expresses the notion that 

criminals have less value than others, this does not disrespect them if they do 

have on average less value. To see that they do, consider the following two 

worlds. The first consists of one million good persons. The second consists of 

one million rapists and murderers. In both worlds there are equal levels of 

average and total well-being and in the latter world the legal regime has 

negated the wrongdoersô future threats through behavioral conditioning 

(similar to that portrayed in A Clockwork Orange). The first world intuitively 

seems better.
34

 The best explanation of this intuition and ones like it is that 

intrinsic value depends at least in part on the desert-adjusted value of persons 

having a given level of well-being.
35

 On this account, a personôs desert 

determines whether and the degree to which his doing well makes the world a 

better place. Since murderers, rapists, and other violent criminals often have 

negative desert, their well-being often counts for less in making the world a 

better place and might even make it worse.   

Objection #2f: The state acts unjustly because it cannot enter 

into this sort of agreement even if private parties may do so.  An objector 

                                                           
33 The notion that nonconsequentialism is closely tied to virtue is found in Philippa 

Foot, ñUtilitarianism and the Virtues,ò Mind 94 (1985), pp. 273-83.  

 
34 The idea for this argument and example comes from W. D. Ross, The Right and the 

Good (Indianapolis, IN: Hackett Publishing Company, 1988), p. 138.   

 
35 See Feldman, ñAdjusting Utility for Justice,ò pp. 154-74; Thomas Hurka, Virtue, 

Vice, and Value (New York: Oxford University Press, 2001), chaps. 1-2; Thomas 

Hurka, ñThe Common Structure of Virtue and Desert,ò Ethics 112 (2001), pp. 6-31; 

Shelly Kagan, ñEquality and Desert,ò in What Do We Deserve? ed. Louis Pojman and 

Owen McLeod  (New York: Oxford University Press, 1999), pp. 298-314; Neil Feit 

and Stephen Kershnar, ñExplaining the Geometry of Desert,ò Public Affairs Quarterly 

18 (2004), pp. 273-98. 
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might claim that even if extremely-harsh-treatment agreements are valid, the 

state may not enter into them. This argument is based on an analogy to 

unconstitutional conditions. The doctrine of unconstitutional conditions 

asserts that there are cases in which it is unconstitutional for the U.S. 

government to provide a discretionary benefit in return for an individualôs 

waiving a constitutional right.
36

 For example, the state cannot provide a 

welfare benefit to a beneficiary in return for her waiving her right to free 

speech.
37

  Because the Eighth Amendment protects against extremely harsh 

treatment, the extremely-harsh-treatment contract violates this rule because it 

asks an individual to waive her right against extremely harsh treatment in 

return for not receiving a legal punishment. The objector might claim that an 

analogous moral argument applies. What grounds the doctrine and its moral 

analogue is not clear. It might rest on the proposal being coercive, 

exploitative, inefficient, or lacking a proper motive.   

My interest is in the moral status of such proposals, so I will sidestep 

the issue of whether trading down violates the U.S. Constitution. Consider the 

notion that the proposal is coercive. If coercion entails injustice and, for the 

reasons mentioned above, there is no rights-infringement, then trading down is 

not coercive. If coercion does not entail injustice, then again it is not clear that 

this invalidates the consent. In order to see this, consider that the coercion 

involved in Black Mamba did not invalidate the scientistôs consent, and that 

case involved both great psychological pressure and a big difference in the 

desirability of the two options. This sort of proposal is not obviously 

exploitative because, as argued for above, it is not clear that the state is taking 

an unfair share of the transaction surplus. Even if the proposal is inefficient, 

and it is hard to see why this has to be the case, this is not relevant to whether 

the proposal and agreement are just.  

The proposal might be seen as lacking a proper motive because the 

state is trying to do directly what it cannot do indirectly.
38

 It is not clear, 

                                                           
36 See Western Union Telegraph Co. v. Kansas, 216 U.S. 1 (1910) (Kansas tried to 

trade the right to do business in Kansas in return for corporations agreeing to a tax on 

their out-of-state assets); Speiser v. Randall, 357 U.S. 513 (1958) (California tried to 

trade a property-tax exemption to veterans in return for their signing a loyalty oath); 

Insurance Co. v. Morse, 87 U.S. 445 (1974) (Wisconsin tried to trade the right to do 

business in Wisconsin for corporations in return for their agreeing not to use federal 

courts); South Dakota v. Dole, 483 U.S. 203 (1986) (federal government tried to trade 

subsidies for highway construction to states in return for their setting the drinking age 

at 21); and Lying v. Automobile Workers, 485 U.S. 360 (1988) (federal government 

tried to trade food stamps for indigents in return for their agreeing not to strike).  

 
37 A similar example can be seen in Edward Fuhr, ñThe Doctrine of Unconstitutional 

Conditions and the First Amendment,ò Case Western Law Review 97 (1989), p. 107; 

Wertheimer, Exploitation, p. 123.  

 
38 On one account, this is what is going on in some of these cases; see Richard Epstein, 

ñUnconstitutional Conditions, State Power, and the Limits of Consent,ò Harvard Law 
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though, that an act is wrong or unjust based on the motive from which it is 

done. On one account, the injustice of an act depends on what is done to an 

individual and does not depend on the motive. The motive is relevant to the 

blameworthiness of the agent, but that is a different issue. This might be 

because there is a conceptual distinction between wrongness and 

blameworthiness or because agents more directly control their actions when 

compared to their motives. My response might be seen as entailing that the 

unconstitutional-conditions doctrine is mistaken. However, the doctrine is a 

legal one and there are likely a range of strong, forward-looking reasons that 

might justify it even if justice is not one of them.
39

    

 

d. Conclusion 

The argument for the Permission Thesis that, in some cases, justice 

permits extremely harsh treatment rests on a claim about sufficient conditions 

for a just state (Justice as Steps), a claim about one type of just step (Valid 

Commitment Claim), and a claim that it is possible that persons validly 

consent to extremely harsh treatment (Extremely-Harsh-Treatment-

Commitment Cases). Since all three claims are plausible and there do not 

appear to be strong objections, the argument is likely sound.  

  

 

 

                                                                                                                              
Review 102 (1988), p. 6.  

 
39 There are still other objections, which are confined to footnotes as a way of 

conserving space. First, it might be objected that the state acts unjustly because it 

performs a free-floating wrong. Even if the individual doing the interrogation doesnôt 

wrong the person being interrogated, he might still act wrongfully if he commits a free-

floating wrong. An act is free-floating wrong if it is something a person should not do 

but that doesnôt wrong any individual. Three purported types of free-floating wrongs 

are exploitation, indecency, and the failure to satisfy a consequentialist duty. Harsh 

treatment does not appear to fit into the first two types. We can ignore the third, 

because consequentialist duties are distinct from justice-based ones.    

A second objection is that the state acts unjustly because it uses an unreliable 

procedure. The objector might continue that persons who engage in punitive extremely 

harsh treatment typically use unreliable procedures in identifying who ought to be 

punished for serious crimes like murder and rape and thus who would trade down to 

extremely harsh treatment. One problem with this objection is that it claims to show 

that our whole criminal justice system is unjust. This claim requires evidence. A 

second problem is that it doesnôt show that extremely harsh treatment is wrong. Using 

an unreliable procedure to impose harsh treatment via, for example a lottery system, 

wrongs the whole community. This is independent of whether the harsh treatment itself 

is wrong when imposed on someone who consented to it, deserves it, forfeited his 

rights with regard to it, etc. This is true even if the imposition on the correct party is 

purely a matter of chance.  
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3. The Argument for the Requirement Thesis 

 

a. Relevant principle 

Here I argue for the Requirement Thesis that, in some cases, justice 

requires extremely harsh treatment. By ñrequire an act or state,ò I mean that 

ñthe parties involved ought to perform it or bring it about and that no one else 

may interfere.ò The central principle here is the following: 

 

(6) Third-Party Irrelevance: If all of the parties with relevant 

rights validly commit to move from one just state to a 

second state, then as a matter of justice the parties ought to 

bring about the second state and third parties may not 

prevent their doing so.  

 

The idea here is that justice is concerned with rights-satisfaction. When a 

collection of individuals all change their moral world in a way that respects 

each otherôs rights and does not infringe on a third partyôs rights, a third party 

doesnôt have a rights-based claim to interfere with the change. That is, they 

have no justice-based right to intervene. This principle is designed to be 

trivially true since, given that justice is filled out in terms of rights and given 

that all of the relevant rights-holders have, by hypothesis, no rights-based 

objection, it trivially follows that no one can have a rights-based objection.  

 

b. The argument for the requirement thesis 

 The argument for the Requirement Thesis then follows from Third 

Party Irrelevance. Again, the relevant cases are Extremely-Harsh-Treatment-

Commitment Cases: 

  

(P1) If all of the parties with relevant rights validly commit to 

move from one just state to a second state, then as a matter 

of justice the parties ought to bring about the second state 

and third parties may not prevent their doing so.  

(P2) In some cases, the parties with relevant rights all validly 

commit to move from one just state without extremely harsh 

treatment to a second state with extremely harsh treatment. 

(C1) Hence, as a matter of justice the parties ought to bring about 

the second state with extremely harsh treatment and third 

parties may not prevent their doing so. [(P1), (P2)] 

(C2) Hence, in some cases, justice requires extremely harsh 

treatment. [(C1)] 
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Premise (P1) just is Third-Party Irrelevance. Premise (P2) rests on my 

description of the Extremely-Harsh-Treatment Cases. Conclusion (C2) is a 

restatement of (C1).
40

  

Third-Party Irrelevance might be rejected by legal paternalists and 

legal moralists. I shall not respond to these objections here as it will take us 

too far afield. Also, there might be debate over who has a right involved in 

extremely harsh treatment. For example, an opponent of extremely harsh 

treatment might assert that the citizens (to whom the government should be 

responsive) and, perhaps, government workers have a right. The former have a 

right since they are the employer and what is at issue is what their workers 

may do. My argument is independent of this issue. If citizens do have such a 

right, then extremely harsh treatment is just only if they validly commit to it. 

If they donôt, or if their rights are limited, then their rights drop out of the 

picture. The same is true for government workers, although it is hard to see 

how they might have additional claims given that they have validly consented 

to carry out punishment- and, perhaps, harsh-treatment-related tasks. This 

might limit the Requirement Thesis to the rare case when the citizens, the law, 

and the relevant parties all validly consent to extremely harsh treatment. 

Given the Eighth Amendment, it is not clear if this will ever occur in the 

United States. 

The argument for the Requirement Thesis that, in some cases justice 

requires extremely harsh treatment, rests on a claim about justice-based 

obligations (Third-Party Irrelevance) and a claim that in some cases all of the 

parties with relevant rights validly commit to extremely harsh treatment 

(Extremely-Harsh-Treatment-Commitment Cases). Since these claims are 

extremely plausible, the argument is likely sound.
41

 

 

 

                                                           
40 In this context, ñcommitmentò refers to a promise rather than consent. This explains 

how a commitment produces a duty in the parties rather than merely a Hohfeldian 

liberty in the other party; see Hohfeld, Fundamental Legal Conceptions, ed. Cook, pp. 

35-64. An individual has a liberty against another to do something if the other does not 

have a claim that she refrain from doing it. In this context, the liberty is moral rather 

than legal. 

 
41 An important issue is whether a policy of extremely harsh treatment makes the world 

a better place and whether consequentialist considerations should be decisive in 

answering the question of when, if at all, the state should mete out extremely harsh 

treatment. For example, itôs hard to see how retributivists and other Kantians could 

place much weight on consequentialist considerations. Here I duck the issues as to the 

effectiveness of extremely harsh treatment and the relevance of this issue to its 

permissibility. My goal has been the narrower one of showing that justice sometimes 

permits and requires extremely harsh treatment. The issue of its effectiveness depends 

at least in part on an estimate of harsh treatmentôs efficacy for different goals (e.g., 

punishment, information-acquisition), and this is a question for another day.  
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4. Conclusion 

The commonsense view that extremely harsh treatment is always 

wrong because it is unjust is mistaken. In some cases, justice permits and even 

requires extremely harsh treatment. These cases occur when persons give free 

and informed consent to it because it is their best option. If justice is the sole 

ground of side-constraints, and I think it is, then whether the government and 

others should engage in extremely harsh treatment depends on whether and 

how often these cases occur in the actual world and the degree to which 

consequentialist considerations are relevant.  
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1.  Introduction 

In February of 2005, an Act concerning the legal definition of 

marriage was introduced as Bill C-38 and received first reading in the 

Canadian House of Commons.
1
 The bill provided a definition of marriage for 

the first time in Canadian law and expanded on the traditional common-law 

understanding of this form of union as (hitherto) an exclusively heterosexual 

institution. The billôs official legislative summary is as follows: 

 

This enactment extends the legal capacity for marriage for civil 

purposes to same-sex couples in order to reflect values of tolerance, 

respect, and equality, consistent with the Canadian Charter of Rights 

and Freedoms. It also makes consequential amendments to other Acts 

to ensure equal access for same-sex couples to the civil effects of 

marriage and divorce.
2
  

 

Though many nations recognized same-sex relationships at the time, there 

were only five countries that permitted same-sex marriage.
3
 In these 

countries, as in others, libertarians have been amongst the most vocal 

supporters of separating the sex of individuals from the right to enter the 

marriage state. While one cannot ignore the moral implications of denying 

same-sex couples the same rights and privileges afforded to members of 

                                                           
1 Bill C-38 was introduced in the first session of the 38th Canadian Parliament on 

February 1, 2005. 

 
2 Parliament of Canada LEGISinfo, ñHouse Government Bill C-38: An Act Respecting 

Certain Aspects of Legal Capacity for Marriage for Civil Purposes,ò 2011, accessed 

online at: http://www.parl.gc.ca/LegisInfo/BillDetails.aspx?Language=E&Mode= 

1&billId=1585203.  

 
3 The Netherlands has allowed same-sex marriage since April 1, 2001, and was the first 

nation to do so. On January 30, 2003, Belgium became the second country to recognize 

legally same-sex marriage, which became law in Spain and Canada in 2005. South 

Africa followed suit on November 30, 2006.  

 

http://www.parl.gc.ca/LegisInfo/BillDetails.aspx?Language=E&Mode=%201&billId=1585203
http://www.parl.gc.ca/LegisInfo/BillDetails.aspx?Language=E&Mode=%201&billId=1585203
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heterosexual marriage, this controversy has an important semantic dimension 

that has received far less attention than it deserves. Taking the Canadian case 

as a concrete example of how one political region settled the matter, I shall 

argue that a recognition of this semantic dimension makes opposing Bill C-38, 

and all its kin, perfectly consistent with libertarian values: one can be a 

steadfast libertarian, a believer in the equality of same- and opposite-sex 

couples, a proponent of having same-sex partnerships recognized by the state, 

and yet deny, without any threat of contradiction, that same-sex couples have 

a right to marry. 

 

2.  From Libertarianism to Same-Sex Marriage 

That libertarians have been strong advocates of same-sex marriage is 

hardly surprising given their emphasis on human freedom, a limited role for 

government, and their endorsement of value pluralityða recognition that 

people differ in their goals, commitments, preferences, and beliefs, and an 

insistence that governments should be neutral with respect to these different 

attitudes.
4
 Of course, freedom cannot be absolute and libertarians do allow 

restrictions. Especially significant are restrictions related to the so-called harm 

principleða principle that expresses an individualôs negative right to freedom 

and the specific conditions under which interference with this freedom may be 

warranted. In the first chapter of On Liberty, John Stuart Mill makes the 

following comments, which have since become the hymn of libertarianism: 

 

[T]he sole end for which mankind are warranted, individually or 

collectively, in interfering with the liberty of action of any of their 

number, is self-protection. The only purpose for which power can be 

rightfully exercised over any member of a civilised community, against 

his will, is to prevent harm to others. His own good, either physical or 

moral, is not sufficient warrant. He cannot rightfully be compelled to do 

or forbear because it will be better for him to do so, because it will make 

him happier, because, in the opinion of others, to do so would be wise, or 

even right . . . . The only part of the conduct of anyone, for which he is 

amenable to society, is that which concerns others. In the part which 

merely concerns himself, his independence is, of right, absolute. Over 

himself, over his own body and mind, the individual is sovereign.
5
  

 

Under libertarianism, then, a personôs negative right to freedom is 

guaranteedðeven to the exclusion of paternalism and moralismðjust as long 

as personal actions do not harm social institutions or non-consenting third 

                                                           
4 See Susan Dimock and Christopher Tucker, eds., Applied Ethics: Reflective Moral 

Reasoning (Toronto: Thomson, 2004). 

 
5 John Stuart Mill, On Liberty (New York: Penguin, 1982 [1859]), pp. 68-69. 
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parties.
6
 Now if one connects libertarian commitment to individual freedom 

and autonomy, respect for multiple value systems, and the idea that 

governmental interference should be restricted and neutral, it becomes clear 

why libertarians have traditionally been strong advocates of same-sex 

marriage: they judge exclusively heterosexual marriage laws to be 

exclusionary and discriminatory, as challenging that part of conduct which 

concerns only the individual and over which the individual is sovereign. 

Similar sentiments can easily be identified in almost all current 

discussions of this issue. For instance, the preamble to Bill C-38 explicitly 

states that the Act is meant to reflect ñvalues of tolerance, respect, and 

equality, consistent with the Canadian Charter of Rights and Freedoms.ò The 

reference to the Canadian Charter of Rights and Freedoms is not arbitrary. In 

fact, successful Canadian legal challenges to status quo marriage laws were 

often based on the Charter.
7
 Section 15(1) of the Canadian Constitution states: 

 

Every individual is equal before and under the law and has the right 

to the equal protection and equal benefit of the law without 

discrimination and, in particular, without discrimination based on 

race, national or ethnic origin, colour, religion, sex, age or mental or 

physical disability.
8
 

 

Analogous guarantees are a part of the constitutions of most other Western 

democracies, and challenges to (allegedly) exclusionary marriage laws have 

relied heavily on these guarantees. Bill C-38 also mentions consequential 

amendments to other Canadian Acts ñin order to ensure equal access for same-

sex couples to the civil effects of marriage and divorce.ò Until very recently, 

same-sex couples were excluded from a host of privileges to which opposite-

sex married couples are entitled, including (but not limited to): 

 

¶ the right to obtain health insurance, to take bereavement leave, and to 

make decisions when a partner is incapacitated; 

¶ the right of visitation in places restricted to families; 

¶ the right to claim dependency deductions and inheritance; 

¶ the right to claim estate and gift tax benefits; 

                                                           
6 Dimock and Tucker, eds., Applied Ethics. 

 
7 For a brief history of the legal challenges to traditional marriage laws in Canada, see 

Daniel Cere, ñWar of the Ring,ò in Divorcing Marriage: Unveiling the Dangers in 

Canadaôs New Social Experiment, ed. Daniel Cere and Douglas Farrow (Montreal: 

McGill -Queenôs University Press, 2004), pp. 9-28. 

 
8 Government of Canada, Department of Justice, ñThe Constitution Acts of 1867 to 

1982,ò 2011, accessed online at: http://laws-lois.justice.gc.ca/eng/Charter/page-

1.html#anchorbo-ga:l_I-gb:s_15.  

 

http://laws-lois.justice.gc.ca/eng/Charter/page-1.html#anchorbo-ga:l_I-gb:s_15
http://laws-lois.justice.gc.ca/eng/Charter/page-1.html#anchorbo-ga:l_I-gb:s_15


Reason Papers Vol. 33 

85 

 

 

¶ the right to sue for infliction of emotional distress due to injury or 

wrongful death; and 

¶ the right to claim marital communication privileges.
9
 

 

In one quick measure, Canadian legislators sought to recognize and correct 

what they perceived to be a blatantly inequitable state of affairs.  The manner 

in which they decided to do so was to change the workaday definition of 

marriage, making it non-contingent upon the sex of individuals.
10

 
 

3.  Some Common Arguments Against Same-Sex Marriage 

Despite all of the sound and the fury, however, it is worthwhile to 

step back and consider the libertarian argument for same-sex marriage in 

detail. What exactly is being claimed and why? In a fairly well known article, 

Adrian Alex Wellington gives us the basic structure for most such arguments: 

 

(1) In a libertarian society, sexual relations between consenting 

adults are beyond the purview of the state. 

(2) It is not possible to justify anything other than a functional 

account of marriage in contemporary, secular, libertarian society. 

Two considerations underlie this claim:  

(a) Courts have often developed functional definitions of 

ñcouple,ò using questions such as: Did the parties share a 

bank account? Did the parties own property in common? 

Did the parties visit each otherôs relatives? Did the parties 

purchase shared items? Did the parties care for one another 

when ill? Did the parties divide up household duties?  

(b) The functional definition of a ñcoupleò is meant to 

replace other definitions that would be objectionable in a 

                                                           
9 Adrian Wellington, ñWhy Liberals Should Support Same Sex Marriage,ò in Applied 

Ethics: Reflective Moral Reasoning, ed. Susan Dimock and Christopher Tucker 

(Toronto: Thomson, 1995), p. 255. 

 
10 The association of same-sex marriage with issues of fairness and recognition was not 

confined just to Canadian legislators, but was widespread among academics and laity 

alike. When the same-sex marriage bill was first introduced in Canada, I received an 

email encouraging general support. The email was sent in early 2005 by a Canadian 

philosopher to other Canadian philosophers. It said, in part, ñFor some Canadians, 

marriage is an expression of love and commitment. For others, it is a religious 

sacrament; for others, it is a setting in which to raise children; for others, it is a source 

of companionship; for some, it is a source of tax benefit; for some, it is a means to 

acquire property or wealth or medical benefits; and for some, it is a means to reduce 

expenses. In Canadian society, there is no one single purpose for marriage, and to deny 

a couple the legal right to a civil marriage on the basis of their sex or sexual 

preference, is to deny their human rights.ò The reference to value plurality in this 

message is unmistakable.
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secular, libertarian societyðe.g., religious, moral, teleo-

logical. 

(3) If opposite-sex relationships are to be given state sponsorship, 

there must be rational reasons consistent with libertarian principles to 

deny that sponsorship to analogous relationships. 

(4) On a functional account of marriage, same-sex relationships are 

analogous to opposite-sex relationships. 

(5) Any rational arguments against the provision of state sponsorship 

to same-sex unions could only make claim to libertarian principles by 

reference to some formulation of the harm principle. 

(6) There is no valid argument against same-sex marriage based on 

the grounds of harm consistent with the harm principleðincluding 

arguments that cite harm to traditional family values, to the moral 

fabric of society, or to the quest of gays and lesbians to achieve 

social legitimacy. 

Therefore 

(7) Same-sex marriage should be made legal.
11

  

 

Premise (6) is rather interesting, since it claims that opposition arguments 

citing damage to traditional family values, the moral fabric of society, or to 

the quest of gays and lesbians to achieve social legitimacy are all ineffectual 

and do not show that more inclusive marriage laws produce (or are likely to 

produce) harm in the sense specified by the harm principle. 

Maggie Gallagher offers us a glimpse of what the first of these 

opposition arguments might look like in the Forward to Divorcing Marriage: 

Unveiling the Dangers in Canadaôs New Social Experiment. She asks, ñWhat 

message is todayôs push for same-sex marriage sending to our young people?ò 

Her answer is: ñMarriage is the place where we not only tolerate people 

having babies and rearing children, we positively welcome and encourage it . . 

. . Same-sex marriage will be, in effect, a public and legal declaration by 

governments that children do not need mothers and fathers.ò
12

 Katherine 

Young and Paul Nathanson share Gallagherôs conclusion, but try to 

substantiate their concerns more formally: 

 

The social-science evidence is sometimes ambiguous . . . but we do 

know by now that two parents are better for children than one and 

that families with both mothers and fathers are generally better for 

children than those with only mothers or only fathers. We know also 

that biological parents usually protect and provide for their children 

                                                           
11 Wellington, ñWhy Liberals Should Support Same Sex Marriage.ò 

 
12 Maggie Gallagher, ñForward,ò in Divorcing Marriage: Unveiling the Dangers in 

Canadaôs New Social Experiment, ed. Daniel Cere and Douglas Farrow (Montreal: 

McGill -Queenôs University Press, 2004), p. vii. 
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more effectively than non-biological ones. That these facts are either 

ignored or trivialized by some advocates of gay marriage . . . says 

something about concern for children in our time.
13

 

 

Young and Nathanson also hint at some detriment to the moral fabric 

of society, if same-sex marriage were to be legalized. ñAt the heart of this 

campaign for gay marriage is . . . radical individualism,ò they claim: 

 

We are not referring to the kind of individualism that emerged in the 

eighteenth century and was expressed most effectively by those who 

wrote the American constitution. For them, individual liberty was 

embedded firmly in a context of communal responsibility é Today, 

individualism has come to mean something quite different, 

something that approaches the adage ñanything goesò (as long, 

presumably, as no one is personally injured). The larger interests of 

society no longer function as constraints. And this indifference to 

society as a whole is made clear by those who demand gay 

marriage.
14

 

 

The suggested link here is between same-sex marriage and a more narcissistic, 

self-absorbed life-style.  

But perhaps most interesting of all are arguments which claim that 

same-sex marriage is actually a hindrance to the gay and lesbian cause. For 

example, Paula Ettelbrick contends that ñmarriage runs contrary to two of the 

primary goals of the lesbian and gay movements: the affirmation of gay 

identity and culture and the validation of many forms of relationships.ò
15

 

                                                           
13 Katherine Young and Paul Nathanson, ñThe Future of an Experiment,ò in Divorcing 

Marriage, ed. Cere and Farrow, p. 49. Young and Nathanson support the claim that 

biological parents are more effective than non-biological parents by citing Martin Daly 

and Margo Wilson, ñSome Differential Attitudes of Lethal Assaults on Small Children 

by Stepfathers Versus Genetic Fathers,ò Ethology and Sociobiology 15 (1994), pp. 

207-17; Martin Daly and Margo Wilson, ñViolence against Stepchildren,ò Current 

Directions in Psychological Science 3 (1996), pp. 77-81; Carol D. Siegel, Patricia 

Graves, Kate Maloney, Jill Norris, B. Ned Calonge, and Dennis Lezotte, ñMortality 

from Intentional and Unintentional Injury Among Infants of Young Mothers in 

Colorado, 1982-1992,ò Archives of Pediatric and Adolescent Medicine 150 (1996), pp. 

1077-83; and Don Browning, Marriage and Modernization: How Globalization 

Threatens Marriage and What to Do About It (Grand Rapids, MI: Eerdmans, 2003).  

For further arguments purporting to show that same-sex marriage would have an 

adverse effect on traditional family values, see Margaret Somerville, ñWhat About the 

Children?ò in Divorcing Marriage, ed. Cere and Farrow, pp. 63-78. 

 
14 Katherine Young and Paul Nathanson, ñThe Future of an Experiment,ò in Divorcing 

Marriage, ed. Cere and Farrow, pp. 52-53. 

 
15 Paula Ettelbrick, ñSince When Is Marriage a Path to Liberation?ò Lesbian and Gay 

Marriage 13 (1992), pp. 20-21. 
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Others, like Nancy Polikoff, are inclined to combine issues of gay and lesbian 

rights with broader feminist concerns, arguing that permitting same-sex 

marriage furthers neither agenda: 

 

I believe that the desire to marry in the lesbian and gay community is 

an attempt to mimic the worst of mainstream society, an effort to fit 

into an inherently problematic institution that betrays the promise of 

both lesbian and gay liberation and radical feminism.
16

  

 

 A significant part of Wellingtonôs effort is directed at dismantling all 

of these criticisms. Whether or not Wellington succeeds is not my primary 

concern, however, since the semantic argument I wish to recommend is quite 

distinct from those mentioned above. It remains to be seen, then, what (if 

anything) is wrong with the libertarian case for same-sex marriage. 

 

4. Semantic versus Moral Claims 

As Wellingtonôs argument suggests, advocates for same-sex marriage 

have customarily invoked a number of concerns they consider relevant to the 

issue. Such concerns include a personôs entitlement to self-determination, the 

right to choose with whom one shares his or her life, the injustice stemming 

from unequal treatment of same- and opposite-sex couples, and the alarmist 

attitudes of those who declare a threat to traditional family values from same-

sex marriage. Notice, however, that these are all moral concerns, and they are 

certainly important: one can hardly deny that there has been, and continues to 

be, discrimination against gays and lesbians. Still, we may wonder whether 

the moral issues are really the heart of the matter. 

Based solely on considerations related to the proper application of 

the predicate married, I suggest that it is possible to resolve all of the moral 

concerns and still oppose same-sex marriage. In fact, one can make a stronger 

claim: opposition to same-sex marriage is currently not merely consistent with 

libertarianism, but follows directly from libertarian values. 

Suppose that a government decides to recognize same-sex unions and 

grant gay and lesbian partners exactly the same set of rights and privileges as 

their heterosexual counterparts. What do all of these rights really amount to? 

Do they render same-sex couples married? Surely, the answer depends on 

what the word married means.
17

 We can think of the word married as a two-

place predicate, where 

 

                                                                                                                              
 
16 Nancy Polikoff, ñWe Will Get What We Ask For: Why Legalizing Gay and Lesbian 

Marriage Will Not óDismantle the Legal Structure of Gender in Every Marriageô,ò 

Virginia Law Review 79 (1993), p. 1536. 

 
17 Hence, the italicized marriage in the title of this article. 
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M : Married 

x, y: variables 

x M  y: x is married to y. 

 

Clearly, whether or not same-sex couples can be married depends on whether 

or not the proper application of the predicate M  requires the two variables, x 

and y, to be of opposite sex. If it does, then the expression same-sex marriage 

is oxymoronic; if it does not, then marriage may be used to describe same-sex 

unions without difficulty. It is that simple. But however the case may be, the 

point to be stressed is that the proper application of the word marriage 

involves a conceptual question of classification, which depends entirely on the 

semantic properties of marriage. It is not, and never should be, a case for 

moral theorists. 

 Unfortunately, this point is often lost. Not only have moral issues 

been associated with the same-sex marriage debate, but they have been its 

strongest driving force. That this association is misguided becomes clear when 

we take as an analogous case the rampant discrimination against African-

Americans during the U.S. civil rights movement of the 1950s and 1960s. 

Martin Luther King, Jr., one of the most celebrated figures of that era, was 

fighting the injustice to which he and other African-Americans were 

continually subjected. He was not lobbying to have a certain predicateð

Caucasian, for instanceðapply to members of his race; he was lobbying for 

the same entitlements to which White America was accustomed. The issues in 

this case were moral, not semantic. 

By contrast, there seems to be more going on in the same-sex 

marriage debate than just equal rights for gays and lesbians. There is also a 

sense that homosexuals are asserting some sort of right to a word, believing, 

perhaps, that the word marriageðfirmly rooted, as it is, in a long tradition of 

social acceptance and advocacyðwill somehow bestow a stronger measure of 

legitimacy on their relationships, one that might mitigate age-old biases. If so, 

then gay and lesbian couples do not just want their unions recognized in law, 

but want them recognized by a specific name, and this highlights a side of the 

debate that has never been fully addressed. Time and again we hear the 

opposition undermine itself by focusing on the wrong issuesðreligious 

conviction, moral purity, family valuesðand missing the crux of the problem. 

Likewise we hear advocates speak of justice and equality, fairness and 

inclusion, and yet fail to recognize that marriage is a word with a particular 

meaning and, like any other word, the meaning of marriage must be 

determined by specific semantic properties. But perhaps the biggest victim of 

all is a perfectly elegant proposition that has been buried under the myriad of 

charges and counter-charges: where there are semantic properties, correct 

classification is never a matter of moral privilege.    

Even in the philosophical literature the semantic element is often 

ignored. We see this in the argument for same-sex marriage given by 

Wellington. As it happens, this argument is invalid, since we can agree with 

all of its premises and reject its conclusion. We can grant that in a libertarian 
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society sexual relations between consenting adults are beyond the purview of 

the state and nothing but a functional account of marriage is justifiable 

(premises [1] and [2]); that there must be rational reasons consistent with 

libertarian principles to deny state sponsorship to same-sex relationships but 

grant them to analogous ones (premise [3]); that on a functional account of 

marriage same- and opposite-sex relationships are analogous (premise [4]); 

that any argument against state sponsorship of same-sex unions could only 

make reference to the harm principle, but that a valid argument meeting this 

condition does not exist (premises [5] and [6]).  Even if we grant all of these 

claims, Wellingtonôs conclusion still would not follow. What follows is not 

that same-sex marriage should be legal, but that (some form of) same-sex 

union should be made legal. The expressions marriage and legal union are not 

synonymous, though they are frequently treated as such: 

 

A [libertarian] society is one in which the fullest possible range of 

options for human flourishing is to be encouraged . . . . One 

important civil liberty is the freedom to engage in a state sanctioned 

union. The only possible reason that a [libertarian] could have for 

rejecting same-sex marriage is that the practice would in some way 

violate the harm principle.
18

   

  

It is obvious from this passage that Wellington uses ña state sanctioned unionò 

and ñsame-sex marriageò interchangeably, and this is a serious mistake. I 

suggest that marriage is a particular kind of state sanctioned union, one that, 

by the current conventions of usage, require those united to be of different 

sex. The last sentence of the passage is also false: violation of the harm 

principle is not the only possible reason that a libertarian could have for 

rejecting same-sex marriage. There remain the semantic constraints I have 

already mentionedðthose pertaining to whether or not the meaning of 

marriage makes that word applicable to unions involving same-sex partners. 

 

5. Semantics Matter 

But does marriage really require the parties united to be of opposite 

sex? How can we find out one way or the other? We might try some kind of 

functional role semantics, where the meaning of an expression is said to be 

equivalent to the totality of inferences that can be drawn from that 

expression.
19

 Such an approach might prove helpful in illuminating the role 

that marriage plays in the English language. We might then be in a better 

                                                           
18 Wellington, ñWhy Liberals Should Support Same Sex Marriage,ò p. 240, emphasis 

added. 

 
19 See Ned Block, ñAdvertisement for a Semantics for Psychology,ò Midwest Studies 

in Philosophy 10 (1986), pp. 615-78. 
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position to decide whether or not marriage covers unions of the same sex. On 

the other hand, do we really have to go that far?  

I think it is fair to say that the word marriage currently means the 

union of two people of the opposite sex. This may not have always been the 

case, but the history of the word is irrelevant to the argument at hand; the only 

thing that matters is the current meaning of marriage as specified by modern 

usage conventions. My contention is that marriage presently designates 

opposite-sex unions, though I do not deny that this may be a temporary state: 

the wheels of change have started to turn, and perhaps not long from now 

marriage will mean the union of any two people. But this is not the current 

situation. I have no direct proof for this claim, but must appeal to our common 

empirical experience in its supportðour common empirical experience of 

how things actually are, not how we might want them to be.
20

 If I am correct, 

then denying homosexuals a right to marry is no more discriminatory or unjust 

than denying Martin Luther King, Jr., the right to call himself Caucasian, and 

claims to the contrary must be carefully explained. 

But even if this were the case, why canôt the relevant authorities 

simply change the meaning of the word marriage? After all, there does seem 

to be precedent for this kind of power: most governments exercise some 

control over the word citizen, for example. Through Bill C-38, Canadian 

legislators simply extended their jurisdiction to include marriage. Moreover, 

while the state may change the meaning of a word in terms of its use in laws 

and judicial proceedings, it has no power to prevent people outside this 

context from using words in any way they choose. If the state claims that 

same-sex couples can marry, this will not force people who oppose this 

practice from refusing to use the term marriage in reference to such 

unions.
21

 So why shouldnôt other democratic governments enact bills similar 

to C-38? 

The prospect of other governments following the Canadian example 

is precisely what should be worrying a libertarian. The question of how 

languages change is a very complicated one, and we will not venture too far 

into it here. Suffice it to say that languages evolve much like species doðvery 

gradually and over long time intervalsðso that in most cases it becomes 

exceedingly difficult, if not practically impossible, to determine precisely 

when a word came to have the meaning it does (much less shift its subtle 

connotative associations). In any case, what seems reasonably obvious is that 

neither individuals, nor special interest groups, nor governments should have 

the power to impose a specific word usage by an act of law without proper 

and adequate justification. 

                                                           
20 This is an important qualification, since one sometimes notices in situations such 

as these that wishful thinking (and perhaps excessive optimism) rather than careful 

observation of actual practices guides assertions of fact. 

  
21 My thanks to an anonymous reader of this article for raising this point. 
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The contrary brings to mind George Orwellôs Nineteen Eighty-Four, 

where a government in a futuristic society invents a whole new language, 

called Newspeak, in order effectively to control peopleôs range of thoughts 

and make them conform to a new political order.
22

 While this may be too 

extreme (surely no current democracy is likely to degenerate to this level), the 

point should still be pressed that just as governments in libertarian societies 

have no business in the bedrooms of individuals, libertarian governments have 

no business in the dictionaries of individuals. And this observation applies 

just as strongly to words over which authorities are perceived to exercise some 

control. From a libertarian perspective, it is important in such cases to be clear 

on the sort of control an authority is permitted to practice and the manner in 

which that power was acquired. Hence, taking the word citizen as example, 

we may distinguish between the conditions of citizenship and the definition of 

citizenship in a given country. While a national government typically has 

some say over the conditions that must be fulfilled before an individual is 

deemed a full and unqualified member of its region, the definition of 

citizenshipðinsofar as this pertains to the rights and duties that come with 

such membershipðis usually outlined in that nationôs constitution. In 

democratic societies, constitutional amendments are implemented by a 

protracted process that is contingent upon the involvement and assent of 

multiple regions and multiple levels of law-making bodies. Such constraints 

are put in place precisely to curb the powers of a national government. Notice 

also that the right of a democratic government to dictate the conditions of 

citizenship is usually bestowed from the bottom-up, and is therefore consistent 

with libertarian values: libertarianism does not only recommend a limited role 

for government, but also requires mechanisms that ensure that the type and 

range of a governmentôs mandate are determined by citizens.     

Having said that, there is no evidence that a bottom-up process to 

change the definition of marriage has ever taken place in any of the regions 

that have legalized that form of union for same-sex couples. In Canada, Bill 

C-38 was the first attempt to define marriage in law, prior to which the word 

had not been the concern of legislators. The controversy that has shrouded the 

Canadian debateðthe antagonism, resentment, and deep divisions that have 

surfaced immediately after the new Marriage Act was introducedðstrongly 

suggests that the proposed change did not come from the bottom-up. Though 

marriage has legal implications, the meaning of that word is essentially non-

legal; it is rooted deeply in socio-cultural practices, religious convictions, and 

in value systems that are both personal and shared. Small wonder, then, that 

legislative efforts targeting the meaning of marriage have been seen by many 

as intrusive and threatening: it is one thing for a government to set forth the 

legal consequences of choosing to unite with a partner, but an entirely 

different matter for a government to (re)define the marriage institution itself. 

                                                           
22 George Orwell, Nineteen Eighty-Four (London: The Folio Society, 1949). 
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A governmentôs role may include jurisdiction over the former, but should not 

be assumed automatically to include the latter.  

But is all of this just a tempest in a teapot? If the right of same-sex 

couples to unite is recognized in law and issues of fairness and equality are no 

longer relevant, does it really matter what we call this form of union? Would 

coining a new term really be all that important when modification of the 

existing one seems quite workable?  

The short answer to the last two questions is yes. Whether or not 

legislative modification of the word marriage is a workable option in a 

libertarian society is exactly the point at issue; to assume that it is begs the 

question. Nor is it relevant to point out that individuals in isolation are 

powerless to affect the contours of a public language however they are 

decidedðwhether by an authoritarian state, a democratic state, or the mass of 

the people in their spontaneous linguistic interactions.
23

 While it may be true 

that the evolution of public languages falls outside the realm of individual 

liberty and individual choice, it is also the case that public languages can 

easily be influenced by governments. So questions related to the nature, 

extent, and legitimacy of such influence are (or at least should be) of concern 

to libertarians. 

What I am proposing is a semantic argument against same-sex 

marriage, and semantics do matter. I strongly suspect that this debate would 

not have been nearly as divisive, in Canada and elsewhere, had not the word 

marriage been at stake. If I am correct, then coining a new term to designate 

same-sex unions would have diminished much of the backlash. The trouble is, 

this controversy has never been only about fairness and equality. Just under 

the radar there is a battle raging onða battle for access to the word marriage 

itself, which is considered (rightly or wrongly, I cannot say) to have inherent 

value. Once the moral issues have been removed, however, my proposed 

solution is simple: let semantics decide. While it might seem easier to modify 

the meaning of marriage and make it more inclusive, the question is not one 

of convenience; it is whether or not a libertarian government has the right to 

force such modification. 

       In view of these considerations, the libertarian, assuming (s)he 

wishes to remain consistent and agrees that governments should not have a 

free hand to manipulate language, should demand the following as far as 

same-sex legislation is concerned: 

 

(a) that an argument be made showing that there are circumstances 

under which libertarian governments have a right to alter meaning 

regardless of usage conventions; 

(b) that doing so is not inconsistent with libertarian ideals, especially 

those pertaining to the extent of governmental powers; and  

                                                           
23 My thanks to the same anonymous reader of this article for raising this point. 
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(c) that same-sex legislation is one of these circumstances. 

Needless to say, we are far from having any of these requirements fulfilled. 

Indeed, there is no reason to suppose that an argument satisfying these 

conditions is forthcoming, since, on the conception defended here, same-sex 

marriage can be opposed without any moral implications at all: homosexual 

couples get exactly the same privileges as heterosexuals, but without 

entitlement to the word marriage. 

 

6. Conclusion 

A shift in emphasis is what makes the semantic argument against 

same-sex marriage different. Whereas most positions for and against the right 

of homosexual couples to marry are expressed predominantly within a moral 

framework, I have claimed that the resolution of the debate lies in recognizing 

its semantic elements. The meaning of any wordðmarriage includedðis a 

matter of linguistic conventions, and ultimately it is in reference to these 

conventions that we must decide whether or not a word is being used 

correctly. A consistent libertarian should resist any attempt from a 

government to implement laws that either restrict or expand the conventions 

of linguistic usage, without (at the very least) proper justification of this 

power and a precise description of its boundaries.  If it is dangerous to have a 

government meddling in the personal affairs of individuals, it is at least as 

dangerous to give a government unrestricted control over what words mean, 

all the good intentions in the world notwithstanding.  

 None of this amounts to a denial that same-sex partners have a right 

legally to be united and a right to the same privileges granted to heterosexual 

couples. But if the current conventions of usage require those united by 

marriage to be of opposite sex, then same-sex unions simply cannot be 

designated marriages. We may assume that a time will come when marriage 

may be used in reference to same-sex unions, but that kind of change must 

come from the bottom-up, not from the top-down.  Until such a change comes, 

invocations of human rights and equal treatment, in an attempt to force a 

wider usage of the word, should go unheeded, since national charters and 

constitutions have nothing to say about the proper application of predicates or 

the correct linguistic usage of expressions.  And that is exactly how it should 

be. 
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1.  Introduction 

In Volume 32 of Reason Papers, Douglas Den Uyl and Douglas 

Rasmussen examine Adam Smithôs views regarding commerce and happiness, 

making extensive reference to my earlier article on the subject.
1
  The editors 

kindly invited me to respond to Den Uyl and Rasmussen, and I was very 

happy to accept because they raise some important questions that call for 

further discussion.  I appreciate their generally sympathetic appraisal of my 

article, as well as their aspiration to show that Smith can be seen as a kind of 

forebear of the emerging literature on happiness or ñsubjective well-beingò in 

economics, psychology, and other fields.  In what follows I would like, first, 

to correct an important misinterpretation of my argument, and then to address 

an interesting (and thorny) question that Den Uyl and Rasmussen raise but 

that I did not take up in my articleðnamely, the question of whether the free 

market or the welfare state would be more likely to encourage happiness, 

given Smithôs assumptions. 

 

2.  The Individual and Society 

 In my article as well as in a later book,
2
 I attempt to resolve an 

apparent paradox in Smithôs thought.  On the one hand, Smith repeatedly and 

insistently claims in The Theory of Moral Sentiments (and, to a lesser degree, 

                                                           
1 See Douglas J. Den Uyl and Douglas B. Rasmussen, ñAdam Smith on Economic 

Happiness,ò Reason Papers 32 (Fall 2010), pp. 29-40; Dennis C. Rasmussen, ñDoes 

óBettering Our Conditionô Really Make Us Better Off?: Adam Smith on Progress and 

Happiness,ò American Political Science Review 100, no. 3 (August 2006), pp. 309-18.  

Hereafter, Den Uyl and Rasmussenôs article will be cited in the text using page 

numbers. 

 
2 Dennis C. Rasmussen, The Problems and Promise of Commercial Society: Adam 

Smithôs Response to Rousseau (University Park: Pennsylvania State University Press, 

2008), esp. chap. 4. 
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in The Wealth of Nations) that neither the pursuit nor the possession of 

material goods does much to make people any happier, and in fact he argues 

that they might jeopardize peopleôs happiness.  For Smith, ñhappiness consists 

in tranquillity and enjoyment,ò
3
 and continually toiling and striving for ever-

more material goods disturbs peopleôs tranquility without adding much, if 

anything, to their enjoyment.
4
  On the other hand, Smith is almost certainly 

historyôs most famous advocate of commercial society.  The question, then, is 

why he defends a form of society that fundamentally depends on and 

encourages ñthe uniform, constant, and uninterrupted effort of every man to 

better his conditionò even though this ñeffortò appears to undermine peopleôs 

happiness.
5
  What is the point of promoting the wealth of nations if everyone 

ends up being miserable? 

I argue that the solution to this apparent paradox can be found in 

Smithôs account of the positive political effects of commerce: dependence and 

insecurity are two of the chief obstacles to happiness, as Smith sees it, and so 

the alleviation of these ills in commercial society constitutes a great step 

forward.  Complete, unalloyed happinessðthe tranquility of the Stoic sageð

is all but unattainable in any society, since it will almost always be disrupted 

to some degree by ñthe desire of bettering our condition, a desire which . . . 

comes with us from the womb, and never leaves us till we go into the grave.ò
6
  

But commercial societies do tend to alleviate the great sources of misery that 

dominated most pre-commercial societies, namely, dependence and insecurity, 

through the interdependence of the market and the effective administration of 

justice by the government.  Thus, people in commercial societies tend to enjoy 

more tranquility and hence more happiness than people in other societies not 

because of the material goods for which they work so hard, which in fact 

prevent them from being completely happy, but rather because they are 

generally free from direct, personal dependence on others and because they 

generally enjoy a sense of relative safety.  In short, money really cannot buy 

happiness, but liberty and security can at least prevent certain misery. 

Den Uyl and Rasmussen agree with my basic point that Smith sees 

liberty and security as key benefits afforded by commercial society and that 

these benefits help to promote happiness, at least insofar as they alleviate 

misery (pp. 32, 36-37).  Their main criticism is that my argument is subject to 

ñthe fallacy of division,ò meaning that I assume that what makes for a 

ñhappyò or flourishing society will also make for a happy individual (e.g., 

                                                           
3 Adam Smith, The Theory of Moral Sentiments, ed. D. D. Raphael and A. L. Macfie 

(Indianapolis, IN: Liberty Fund, 1976), III.3.30, p. 149. 

 
4 See especially ibid., I.iii.1, pp. 50-51; III.3.30-31, pp. 149-50; IV.1.8-9, pp. 181-83. 

 
5 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, ed. R. 

H. Campbell and A. S. Skinner (Indianapolis, IN: Liberty Fund, 1976), II.iii.31, p. 343. 

 
6 Ibid., II.iii.28, p. 341. 
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tranquility) (pp. 31-33).  This is a fallacy, however, that I believe I avoid.  

Contrary to what Den Uyl and Rasmussen suggest (pp. 32, 33), I never speak 

of a society or an economy as being ñhappyò or ñtranquilò; these are feelings 

or sensations, and so can clearly be experienced only by individuals.  In fact, I 

explicitly state that ñSmithôs touchstone is the happiness of the individuals 

who make up a society, not some vague notion of ópublic happiness.ôò
7
  What 

I do claim is that there is a key connection between certain broad features of a 

societyðnamely, the degree of security and personal independence it 

affordsðand the happiness or tranquility of the individuals who live in that 

society.  Again, these societal goods cannot ensure individual happiness, but 

they can at least prevent the great sources of misery that have dominated most 

of human history.  Thus, I do not believe that ñthe liberty and security of a 

commercial order is the same as the tranquility of the happy individual,ò as 

Den Uyl and Rasmussen allege (p. 32, emphasis added), or even that they are 

sufficient for the tranquility of the happy individual, but rather that they are 

prerequisites for the tranquility of the happy individual. 

Moreover, I agree wholeheartedly with Den Uyl and Rasmussenôs 

claim that ñsecurity and freedom are not necessarily improved with each 

marginal increase in wealth and goods,ò and thus that people do not 

necessarily become happier or more tranquil the wealthier they become (p. 

35).  A key burden of my interpretation of Smith, to repeat, was not only that 

money cannot buy happiness, but that the pursuit of material goods tends to 

undermine peopleôs happiness.  As I argue in more detail in my book, 

according to Smith commercial society helps to secure the minimum 

preconditions of happiness by alleviating some of the greatest sources of 

misery, but the gains to happiness come mostly from the bottom part of the 

income scale and are subject to diminishing marginal returns as wealth 

increasesðjust as Den Uyl and Rasmussen suggest (pp. 35-36).
8
 

Ultimately, then, the differences between my Smith and Den Uyl and 

Rasmussenôs Smith are not all that large.  The key difference, in fact, has 

nothing to do with whether the things that make an individual happy are the 

same as the things that make a society flourishðwe agree that they are notð

but rather that Den Uyl and Rasmussen go much further than I do in 

specifying what form of commercial society would be best at promoting 

individual happiness.  In my article I demonstrate in some detail that Smith 

saw commercial society as a significant improvement over what came before 

it (the hunting, shepherding, and agricultural stages of society), but I do not 

address the question of how different forms of commercial societyðe.g., the 

free market versus the welfare stateðmight bear on the issues of liberty, 

security, or happiness.  Den Uyl and Rasmussenôs own reading of Smith 

centers on this question, so I turn to it next. 

                                                           
7 Rasmussen, ñDoes óBettering Our Conditionô Really Make Us Better Off?ò p. 312. 

 
8 Rasmussen, The Problems and Promise of Commercial Society, pp. 168-70. 
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3.  The Free Market, the Welfare State, and Happiness 

 The relative merits of the free market and the welfare state was, of 

course, not an issue that Smith explicitly addressed, or even could have 

explicitly addressed, since the welfare state as we know it did not yet exist in 

the eighteenth century.
9
  As Samuel Fleischacker has written, 

 

the notion that states should redirect economic resources so as to 

eradicate poverty had never so much as been suggested by any 

serious philosopher, politician, or political movement among Smithôs 

contemporaries and predecessors.  Poor relief had of course been 

around for many centuries, but that was designed simply to enable 

disabled and starving people to survive, not to help them rise out of 

poverty altogether . . . . [T]he idea that governments should institute 

a redistribution of wealth out of fairness to the poor was simply not 

on the table.
10

 

 

Given the vast changes in the political landscape since the eighteenth century 

as well as the complex, non-ideological nature of Smithôs thought, it is 

extremely difficult to say with any degree of certainty where he would stand 

on todayôs political spectrum.
11

  The struggle over what stance Smith might 

take on various political issues began almost immediately after his death, and 

has rarely reached the level of consensus. 

 Den Uyl and Rasmussenôs reading of Smith is essentially the 

traditional, free market reading.  Their Smith would clearly rebel against the 

modern welfare state and its ñencroachments upon individual liberty . . . in the 

form of high progressive taxes, the erosion of property rights, and a host of 

nanny-type restrictions on what people can freely do with their livesò (p. 36; 

                                                           
9 Indeed, even the free market was only a dream in the minds of Smith and a handful of 

French économistes.  The reigning economic system in Smithôs time was not laissez-

faire capitalismðterms that Smith himself never usedðbut mercantilism, which Smith 

calls ñthe modern system,ò the system that ñis best understood in our own country and 

in our own time.ò  Smith, The Wealth of Nations, IV.intro.2, p. 428.  From Smithôs 

vantage point, ñto expect . . . that the freedom of trade should ever be entirely restored 

in Great Britain, is as absurd as to expect that an Oceana or Utopia should ever be 

established in itò; see ibid., IV.ii.43, p. 471. 

 
10 Samuel Fleischacker, ñReview of Charles Griswold, Adam Smith and the Virtues of 

Enlightenment,ò Mind 109, no. 436 (October 2000), p. 919. 

 
11 Many leading Smith scholars have argued as much.  See, for example, Samuel 

Fleischacker, On Adam Smithôs Wealth of Nations: A Philosophical Companion 

(Princeton, NJ: Princeton University Press, 2004), pp. 263-65; Charles L. Griswold, 

Jr., Adam Smith and the Virtues of Enlightenment (Cambridge, MA: Cambridge 

University Press, 1999), pp. 295-96. 

 




